NATTONAL RATLROAD ADJUSTMENT BOARD
Award Number 24451
THTIRD DIVISION Docket Number (L-2L216

Martin ¥, Schelnman, Referee

(Brotherhood of Reilwey, Airlire and Steemship Clerks,
( Freight Eandlers, Express apd Station EZmployes

PARTIES TO DISPUTE: (

(Chleago, Milwaukee, St., Paul and Facific Reilrocad Company

STATEMENT OF (LATM: Clalm of the System Commifttee of the Brothernood

‘1)

2)

(GL-9468) that:

Carrier violated the Clerks' Rules Agreement in Seniority District
No. 7 when it arbitrarily reduced forces by abolishing one hundred
three (103) positions effective 11:59 p.m., October 31, 1979
without giving the employes affected thereby "not less than five
(5) working days advance notice'" nor did it issue a standard
abolishment notice as required.

Carrier shall now be required to compensate all enploves affected
an additienal eight (8) hours pay at the rate of their assigned
position which was abolished, or at their protected rate, whichever
is greater, for November 1, 1979 and for each workday until they
were returned to service.

NOTE: Claimants and positions held are as follows:

Aberdeen, Wa J. L. Werner _ Pos. B3300, Agent
Bellingham, Wa D. V. Finley " 85400, Agent

E. Morrow " 85410, Barge Clk

E. I. Finley " 85420, Cashier

C. V. Lind "' 853440, Telegrapher
Cedar Talls, Wa J. 0, Irvin " 82250, Agent
Chehalis, Wa J. E. Marion " 85050, Agent

R. A. Rasmussen " 83060, Operator

W. P, Christensen " 85070, Operator
Cle Elum, Wa J. V. Carter " 82220, Ovperator
Coeur d'Alene, Id I. M. Hauck " 83700, Agent-Cpr.
Everett, Wa E. R, Emsnuel Pos. B8kL3L0, Agent'

M. R, Nicholson 84360, Cashier

So Re HEowes 8)'"370’ Y&:‘d Clk
Kent, Wa E. P, O 8800, Agent

L. A, Miller 82820, Operator

G. G. Smith 82830, Operator

M. L. Schopbachler Rel.#1 - Agt-Opr.
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¥istiias, Wa A. L. Faling g20%0, Operater
Lynden, Wa I. E. Park 85700, Agent
Maléen, Wa D, J. O'Neal 8081C, Opex tor
Morion, Wa Y. E. Erown 8L850, Agent
Othello, Wa L. R. Freeman - B1600, igent
A. H. Hake 81640, Operaztor
D. R. Liberty 81650, Operator
P. J. Krupa 81670, Operator
M. E, Carroll Relief Opr.
J. E. Barney 81720, Bill Clerk
E, C. O'Brien £1650, Per. Fri.Insp.
Plummer, Id R, F. Wewcombe 80750, Lgent
Fort ingeles, Wa J. 4. Sanwald 85850, Lgent
I. J. Eanify BL8ED, Cashier
roritland, Or R. T. Emerick 86500, Chief Clerk
E. D, Haines 86530, Rate Clerk
J. C. Smith 865L0, General Clerk
S. Z. Walsh 86560, Relief Clk
St. Maries, Id C. N. Bezl 0700, Agent
HE. W. Kelley 80720, Cperator
R. B. Zriscoe 807LD, Operator
S. E. Kohl 80760, Operator
D. L. Kemmerx Relief Opr.
Seatile, Wa R, E, Norman 89720, Asst, Cashier
C. R Wonlers 897L0, Ch. Rev., Clk.
C. J. Plemnery 82750, Rev, Clk-Gr, 4
N. M. Spiegelderg 89720, Rev, Cik-Gr. 3
I. 3. Carleicn | 89820, Rev. Cilk-Gz. 3
N, C. lVeciIntrye 82850, Xeyrunch Opr-Clk
R. L. Pettig 8286C, XYeyrpunch Cpr-Clk
D. J. Leenders 8c870, Clerk-lMessenger
M. J. MeFeilly 85880, tssi. Cashier
¥, C. Eezxringion 83200, RBill & Ixp Clk
G. M, Jurich 89890, issi, Cashier
E. N, VWilcex £99L0, Xevpunch Cpr-Cik
T. W. Cook 86870, Rewv., Clk-Gr. 3
Vacant 83980, Rev. Clx-Gr. 3



Seattle, Wa

" Spokane, Wa

Sumpes, Wa

Tzcoma, Wa
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. Zotten

L, S

L. J. Petiig

D, ., Grimes

D, D, 3angs

. C. Conlin

4. D, Eollen

L. A, Fettiz

Ve L. Thorndike

¥. R, Tayler

X. W. Johns

B, I, Calaven

D. L. Zrown

B. A, Bartier

S. M Xvasniekz

X. D. Coleman

J. Ruscic

L. A. Johnson

E. S. Lindoff

3. J. Xam

B, C. Riippi

J. E. Xjellesvik
Vacant

W. M. Rodside

J. A. Ezv

R, G. Gideon

R. E. Towell

J. M. Eecum

D. R. Snider

¥. C. Siockinger

. W. Wood

Y. D, Jones

R. R. IMorris

G, L. Schoolaey

L, I, Wallzce

F. E, Fuller

J. R, Boye

B. X. lzrxins

L. ¥. Price

D, L. Wrizght

L, &, Uldrickson

A. M, ZFarr:s

D. P. Ceriwright

J. R. Ward

T. M. Zermarnn

B, J. Sutsen

ts ol positions ars not listed,
~ \
of carrier's records.,)
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Pos. 89990,

86300,
86310,
86320,
86330,
863Lo0,
8€370,
Relie?f
Relief

81110,
80190,
81130,
81150,

81100,
29780,
85500,

80070,
80060,
80090,
80210,
80220,
80100,
Rzlief
83050,
83060,
83070,
83090,
83100,
§6000,
8€210,
860720,
8&cLo,
88180,
86060,
86080,
86030,
861L0,

Aelief
Relief

- T T s

Rev., Clk-Gr 3
Ch. Yd Clexk
Asst. Ch.¥Yd Clx
Asgt., Ch.,¥Yd Cik
Asst. Ch, Y& Clk
Doardman
Welghmaster
Clerk No. 1
Clerk No, 2

Ceshier
Chief Clerk
Czr Clerk
Yzrd Clerk
Weighmaster
Relief Clexk
Clerk

Azant

Time Rewvisor
A.85.8%teno
Steno

Steno Clerk
Steno Clerk
Janitecr
Relay Oor.
Chief Clerk
Casnier

Revising Clk

Zzlance Shee® 21
YWerenouse Fmn
Chies Y& Clk
Lsst.ChuY8 C1k
kLsst, Ch.Yd Clx
Beard Clerk
Eoard Clexk
Checker
Checker
Checker
Checker

Clerk
Clerlk XNo.

1
2
Clerk Ne. 3
)



3

)

Award Number 24451 ) Page 4
Docket Number CL-24216

Carrier shall be required to compensate all those empioves
who were displaced by employes whese positions were abelished
an additional eight (8) hours pay at the rate of their
essigned positions, or their protected rate whichever

is greater, for November 1, 1979 and for each workday

unzil they were returned to service.

Note: The employes and monetary wage due those employes
displaced by employes whose positions were abolished
to be determined by joint check of payroll and other
necessary records. :

OF BOARD: This c¢laim protests Carrier's abolishment on October 30,
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On August 10, 1973, the Trustee filed =z second petition with tha
T certain of Carrier's lines as of Cctover 1, 197%.

rt ordered the embargo, effective Novemper 1,

addition, the Court's deniel of the Trustee's first petition was
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"L, Richard B, Ogilvie, as Trustes of tne Chicago, Milwaukee,
St. Paul and Pacific Railroad Company is directed to 2m-
vargo at 12:Cl a.m, C.D.T., on November 1, 1579 all of the
Devtor's freight operations on lires which are not shown on
Appendix A, either as solid or dotted linss, por listed

on Appendix B, or Appendix C.

s
i
T

S5« As of November 1, 1979, or as scon thereaiter as is
practical, the Trustee shall furlough all employees not
required for the services and operations continued under
paragraph 1 or for the administration of the estate, the
protection of the Debtor's proverty or the finalization
approvel and implementation of a plan of reorganization.’

(Emphasis supplied,)

On Cectober 30, 1979, Mr. L. W. Harrington, Carrier's Vice President-
Management Services issued a memorandum addressed to "Employes Affected by
Forece Reduction" in which he advised the recipients that as a result of the
Court ordered embargo of certain Milwaukee Road lines their positions "may be
affected by force reduction effeciive November 1, 1979."

Also on October 30, 1979, ¥r. D. H. Burke, Acting Division Manager,
issued a notice to "non-overating Craft Employes in the following unionSees
The notice listed 103 bulletined positions and provided, in relevant vart,
that:

"In view of the U. S, District Court directed eribargo

of certaln Milwmukxee Read Lires, your position is abolished

effective 11:59 p.m. Central Standard Time, Qctover 31, 1979

under the Emergency Force Reduction provision of your union

contract, This will confirm verbal advice given you in this

regard.’

As a result of Carrier's action, the Crganization filed the instant
¢laim on December 10, 1979 with Mr. A, . Swanson, Assistapt Division Manager -
Admipistration. It was denied by him on January 28, 1980. The claim was sub-
sequently handied in the usual manner on the property, whereupon it was ap-
pealed to this Board for adjudication,

Tne Qrganization conternds that the Carrier's avolition of the
referenced positions violates the Agreement bebtween the parties, particularly
Rule 12,

Rule 12 reads, in relevant part:

“"Rule 12 - Reducing Forces

(a) In reducing forces, emplioyes whose positions zre o

be abolisned will b2 given not less than five {5) woerking
days advance notice except:
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. Rules, sgreements or practices, however established,
ecuire advance notice to employes before abolishing
ons or maeking force reductions ere hereby modified
to eliminate any recuiremernt for such notices under
emergency conditions such a8s flood, snow storm, hurricane,
tornzdo, earthcuske, fire or lapor dispute other then es
covered by subparagraph 2 telow, provided that such condi-
tions result in suspension of & Carrier's operation in
whole or in mart. It is understood and agreed that such
force reductions will be confined solely to those work
locations directly affected by any suspension of opsra-
tions. It is further understood and agreed thet notwith-
standing the foregoing, any employe wno is affected by

an emergency force reduction and reports for work for his
position without having been previously notified not o
report, shall receive four hours' pay at the applicable
rate for his position. If an employe works any portion
of the day he will be peid in eccordance witk existing
rules.

le) When Ttulletined positions are abolished, notice will be
vlaced on all bulletin boards in the seriority district affected
and a copy of same will be fwrnished to the local and general
cheirman, Such bulletin notice shell include the names of em-
ployes filling the positions &polished at the time abolished,”™
(Emphasis supplied.) :

iIn the Orgarnization's view, Rule 12(a) is clear and unambiguous in
that employves whose positions are abolished must be given five (5) working days'®
notice of such ebolishment except for the emergency circumstances listed in the
rule. Obviously, the Court ordered embargo is not & "floed, snow storm, hurri-
cane, tornado, earthcuake, fire or labor dispute." Thus, the Organization as-
serts that it is not arn emergency under Rule 12(a).

Furihermore, according to the Organization, the embargo carpnot be
considered an emergency even if other events not listed in Rule 12{a) are
deemed To cornstitute emergencies. Thie 1s so because Carrier waes well aware
es of September 27, 127C that its lines would bz embargoed oa Hovenmber 1, 1979,
unless the Court of Appeals reversed the District Court. Also, the Organization
contends that on QOctober 26, 1279, ihe date of Judge McMillen's finsl order, it
advised Czrrier's representatives that they would be in violation of the Agree-
ment if Carrier did not give proper notice of the avolishments resulting from

the embargo order.

Additionslly, the Orgenizaticn argues that Carrier's ections in this
dispute violate Rule 12(c), second paragraph. That clause reguires that when
all tulletined positions are abolished, "notice will bte placed on zll pulletin
poards in the seniority dlgtrict afTeclted and & copy of same will be furniched
to the loczl and general cheairman.” 2ule 12(c) is exclicit and allows for no
excervions. Thus, the Organization contends that Cgrrier viclzted the rule when
it failed to send copies of the abolishment notices to either its local or genera

chairman.
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Accordingly, the Crganization seeks additional sight hours compansation
for the incumbents of th= avolished positions for November 1, 1279 and each wori
day thereafter until they were returned to service (Item 2 of claim). Addition-
ally, the Crganization asks that all employees displaced by those holding the
bulletined positions listed avove be similarly compensated (Item 3 of claim).

Carrier, on the other hand, both denies that any violation of the
Agreement exists and raises two procedural objections to the form of the claim.
First, Carrier insists that even if a violation of the Agreement is proven, any
avard by this Board granting monetary damages would be in the naturs of a pen-
alty and, absent clear language authorizing peralty payment, violative of the
Railway Lavor Act. In Carrier's view, the Organization is seeking sums of
money for certain employees for work they did rot perform. Thus, these omne
ployees would be receiving a windfall and Carrier would be burdened with
penalty were the claim to be sustaired as to monetary damages. Carrier notes
that the Agreement does not provide for penalty payment. Therefore, for thils
Board to award monetary damages where none had been incurred by the employses
involved would mean, in Carrier's view, that this Board would be medifylng
the provisions of the existing Agreement, Clearly, the Board does not have
the authority to add to, subtract or in any way, modify those provisions.
Accordingly, Carrier concludes that this Board is without jurisdietion to
order aay monetary damages ic this case.

A

Second, Carrier asserts that to the extent thal i{ seeks o ascsrtain
the names of certain individuals by a check of payroll records, it is invaelid.
Carrier points out that Item 3 of the claim seeks compensation for "thosa
employes who were displaced by employes whose positions were abolisheds” {Emphasis
supplied.) The Organization adds, urnder Item 3, that "the employes...displaced
by empleyes whose positicns were abolished {are) to be determined oy joint check
of payroll and other necessary records.”

Carrier further notes that in Item 2 of the claim twec of the 1C3
individuals whose positions were abolished are not nemed. rather, they are
identified as follows:

Seattle, Wa. Vacant 29930 Reve ClR.=Gr. &
Tacoma, Wa. Vacant 80230 Steno Clerk

Where occupants of positions are not listed, same to be deter-
mined by joint check of Carrier's records.

Carrier maintains that Ttem 3 of the e¢laim is invalid in that it seeks compen-
sation for individuals who are both unnamed ard unknown. BRule 36 of the Agree-
ment requires that "all claims or grievances nust be presented in writing bty
or on behalf of the employes involved.” Thus, according to Carrier, where tne
claim is presented, as here, on behalf of unknown and unsamed Iirdividuals, it

nust ve dismissed.

83
—

O

51

Im gddition, Carrier argues that absclutely no schedule rule a
agreemert beftween the pariies provide for z joint check of Carrier's records
to determine the names of individuals allegedly aggrieved., Thus, it is Car-
rier's position that to the extent that Items 2 ard 3 require such a chack
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+0 ascertair the names of aggrieved individusls, they are similarly invalid.

As to the merits of tne dispute, Carrier contends that the embargo
ordered by Judge McdMillen on October 26, 1979 clearly constitutes an emergency
of the type contemplated by Rule 12(a)l. Carrier notes that the list of emer-
cencies in that rule is not &ll inclusive. The phrase "such a2s" clearly in-
dicotes that "flood, srow storm, hurricane, tormazdo, earthouake, fire and
lator dispute”are only examples of the type of emergencies which may occure

In Cerrier's view, & court ordered embargo, to begin at a specific
time on a specific date constitutes an emergency of the utmost magnitude.
In fact, according to Carrier, on at least seven prior occasions the parties
to this dispute have recognized thait an embargo constitutes an emergency,
therevy allowing for temporary posiition abolishments under the provisions
of Rule 12{a)}l. Furthermore, Carrier notes that the Interstate Cormerce Con-
mission hae specifically recognized that embargoes and even threatened embar-
goes consvitute emergencilses.

Thus, according to Carrier, the embarge order of the Federal Court
clearly Was an emergency within ihe meaning of Rule 12(a)l. As such, Carrier
w2g not obligeted to give five working days' notice when 1t abolished 103
positicns &5 a result of the empergo order. Therefore, Carrier asks that the

en

claim be denied on its merits s well as on procedural grounds.

Foth parties have cited numerous awards of this Board in support
tive positions,

Tne relevant facts of this case are identical with those in
Awerd Ko, 2kil6 deectded herewith, The rationzle for our decision is set forth
in great detail in that case. There we cdecided that as to Carrier's proced-
~ural objections, a monetary avard is not a penalty payment. Furihermore, ve
cozcluded that to the extent Items (2) 2nd (2) of the claim referred to un~
named or unideniifed individuals, they were irvalid. Here, the tTwo unnamed
individuals listed in Item (2) are readily identifisvle through their bul-
letined position numbers. Thus, all 103 emp 1oyﬂe5 referred to in Item (2
ot the cla*" are proyer (laiments, while Item {(3) of the claim is deemed in-
velid. ’

Ls to the merits, we concluded in Awerd Ko, 28446 that under
. - - e -
the facts of that case, as hare, the Court ordered embargo on Cetober 26, 1272
iid rot conmstitute ar emergency z2s defined by Rule 12 of the Agreement. IFurther-
more, we Tound that sach of the Claiments had received ons day's advence notice
of t1ne zbolishement of his or her position.

Aocordingly, for the rcesons set »i in Awerd Fo. 2kik6,
we Will award each of ke Incumbents of Th gted in Item {2) of "“=
ciaimr eight hours' pay 2t the rate of his or b 2257 d position cr protectel
retz, whichever is greatier, Tor Noverkter 1, each day until ke or
shz refwned Lo service up to % meyirmum of 7 v, Thus Ttems (1) and
(2) of the olaim are susiainel to the extien ~ the Opinion. Iter 3
of the claim is denied.
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FIOMDINGS: The Third Diviszicn
and 211 the evidsax

That the partiss waived

That the Carrier and the Dnployes involved
respactively Carrier and Zmployps within *the neaning

Act, as approved June 21, 193Y4;

That +this Division of the ldg' stmen
over thz dispute involved herein;

That the Agreement was

Turber 28451

Norber CL-24216
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an u.'u.

violated,

A W A R D

Claim sustained in accordance with the Orinion,

HATIONAL PATLROAD ADJUSTMENT BOAR
By Order of Third Division

ATTEST: Acting Exacutive Zecretary

mational Rallroad Adjusitment Zoard

Jated at Chicago, Illinois, this

Rosemarie Brasch - Admianistrative Assistant

29th day of June 1983.
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