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The Third Division consisted of the regular members and in
addition Referee Thomas J. DilLauro when award was rendered.

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (
(The Denver and Rio Grande Western Railroad Company

STATEMENT 0OF CLAIM: “Claim of the System Committee of the Brotherhood that:

(1) The dismissal of Mr. T. Medina for his '... alleged sacond
fallure to pass tne drug screen test due to the presence of cannabinoids
(marijuana) in vour system on March 13, 1989 **x*' yag without just and
sutficient cause, arbitrarv, on the basis of unproven charges and ia violation
of the Agreement :3ystem File D-89-11/MW-14-89).

(2) As 1 consequence of the violation referred to in Part (1) here-
of, the Claimant snall be reinstated with seniority and all other rights un-
impaired, his record shall be cleared of the charges leveled against him, he
shall be paid for all wage loss suffered and he shall be allowed the benefits
prescribed in the Agreement.’

¢ INDINGS:

The Thirdi Division of the Adjustment Board upon the whole record
and all the evidence, finds that:

The carrier or carriers and the employe or employes involved in this
dispute are respez:ively carrier and employes within the meaning of the
Railway Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the
dispute involved nherein.

Parties to sald dispute waived right of appearance at hearing thereon.

Prior to his dismissal, the Claimant established seniority as a
section laborer with 12 years of unblemished service for the Carrier. He had
been furloughed since May 1987 when this dispute arose.

On May .1, L1987, the Claimant was recalled to service, and he sub-
mitted to a retura to work physical including a urine drug screen. The
Claimant was notified he tested positive for cannabinoids. However, a more
senior employee returned to service, so the Claimant returned to furlough
status. The Carrier directed the Claimant to coantact the Employee Assistance
Program, and the “laimant particlpated in the Program.
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The Claimant was recalled on March 14, 1989, and he again submitted
to a return to work physical including a urine drug screei. Under letter
dated March 27, 1989, the Carrier notified the Claimant tiat he tested pos=
itive for cannabinolds. The Claimant submitted to an Inaependent drug test
which tested negative for cannabinoids. Under date of April 14, 1989, the
Claimant was notifled

“...in connection with your alleged second failure
to pass the drug screen test due to the presence of
cannablnoids (marijuana) in your system on March 14,
1989, taken as part of your return to work physical
after being recalled to service as Section Laborer at
Laveta, Colorado, effective April 14, 1989, you are
dismissed from the service of The Denver and Rio
Grande Western Railroad Company for your responsi-
bilitv in connection therewith. The flrst fallure
was as (slc) result of return to work physical taken
on Mav L1, 1987, when recalled to service as Section
Laborer at Alamosa, Colorado.”

The Orzanization contends the Carrier's lmposition of the discipline
in connection with medical resting was in violation of the Agreement because
the Clalmant was in a furloughed status, and, therefore, not subject to the
Carrier's Rules. The Carrtar notes this argument 1s inconsistent with the
holding of the Board. (Third Division Awards 11796, 26203, 25892, 24782,
23410, and 23284).

The Organization alleges the Carrier falled to support the test
result documents with critical corroborative testimony or evidence. The
Carrier responded that alcohol and drug screens are part of every compaay
physical examination, and the Carrier uses a certified facility. The Cacrier
noted the time elapsed between the two drug tests in 1989 explain the differ-
ent results.

The Organization maintains the Claimant was unaware that positive
drug test results would be treated as discipline. The Carrler responded that
the Claimant was not charged with the failure {n 1987 but he was apprised of
that fact through hils referral to EAP at that time.

In our review of the record in this case, we find no substantial
basis to overturn the Carrier's disposition. There is no real dilspute that
the laboratory report was the result of the Claimant's drug screen taken on
March 17, 1989.
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T1a this matter no evidence was produced by the Organization that
would give substance to their conjectures. Therefore, there is no basis for
this Board to reverse the Carrier's determination of guilt. Further, disci-
pline as the result of a retura to duty physical is not something new i{n this
industry or on this rallroad. See Third Division Awards 27004, 27937.

Zlaim denied.

NAT[ONAL RAILROAD ADJUSTMENT #1ARD
By Order of Third Division

Attest:

Nancy J- - Zxzecutlve Secretary

Dated at Chicagn, [llinois, tnis 2lst day of October 1992.



