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The Third Divigslon consisted of the regular members and [n
addition Referee Ellzabeth C. Wesman when award was rendered.

(Brotherhood of Malntenance of Way Employes
PARTIES TO DISPUTE: (

(CSX Transportation, Inc. (formerly The Chesapeake

and Yhlo Ralilway Company)

STATEMENT OF CLAIM:

"Claim of the System Committee of the Brotherhood that:

(L) The five (5) day suspension lmposed upon R.A. Ferguson
for '...responslibllity {(n connection with your fallure to properly
report personal f{njury to Mr. Richard A. Ockerman and his violation of
{mproper lifting per CSX Safety Handbook Rule No. 902(c¢) while workiag
at Bridge No. 595.8 near Maysville, Kentucky on August 15, 1990, ee#!
was unwarranted, without Jjust ind sufflclent cause and based on
unproven charges [Systenm File C-D-7110/12(90-792) CO0S].

(2) As a consequence of the violatf{on referred to [n Part
(1) above, the Claftmant's record shall be cleared of the charges
leveled against him and he shall he compensated for all wage lo+4
suffered.”

FINDINGS:

The Third Diviglon of the Adjustment Board, upon the <hile
record and all the evidence, finds that:

The carrcier or carrlers and the employe or eaployes [1volvsed
in this dispute are respectively carrier and employes within the
meaning of the Rallway Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdlction over
the dispute lnvolved hereln.

Partles to sald dispute walved right of appearance a4t hearlag
thereon.

The Claimant has estiblished and holds senlority as a B8ridge
and Bullding (B&B) Foreman. On August 15, 1990, Claimant and hi4 .rew
were assigned to replace guard ralls on Bridge No. 5395.8 near
Maysgsville, Kentucky. They hegan Wwork at about 6:00 A.M. with 4 crew
of five employees, Including B&B Mechanic Ockerman.
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Mr. Ockerman was assigned the task of operating an afr drill
used for drilling pilot holes for bolts used ta fasten guard ralils to
the bridge. Approximately two hours after he began work, Mr. Ockerman
pulled up on his drill to dislodge it from a hole in which (t had
stuck. Shortly after that exertion, he left his positlon and reported
to the Claimant that he felt a “"twinge"” 1in his back. No accident
report was filled out at that time, and Mr. Ockerman continued
working, completing his tour of duty without incident. The following
day, Mr. Ockerman filed an {njury report.

On August 20, 1990, the Claimant was notified as follows:

"You are charged with your responsibility 1in
connectlion with your fallure to properly report
personal {njury to Mr. Rlchard A. Ockerman and his
violation of iaproper lifting per csX Safety
Haadbook Rule No.902(c) while working at Bridge No.
595.8 near Maysville, Kentucky on August 15, 1990.

Arrange to attend Investigation to be held In
Conference Room 'A' 935 7th Avenue, Huntington, WV,
September 4, 1990 at 3:00 p.m

Arrange for representative and/or witnesses [f
so desired.”

Following the hearlang, Claimant was notifi{ed on Septeaber 1%,
1990 that he was heing a93essed “"five (3) days actual suspension
beglnning September 24, and ending September 28, 1990." The
Organization appealed the dlsclpline on September 20, 1990. That g
appeal was declined by the CTarriler on October 15, 1990. The
Ovrganization then appeiled up to and Lacluding the highest Cacrrier
officer authorized t»> handle such matters. The claim was al+>
discussed {n conference on April 5, 1991, after which it rexsalied
unresolved. Accorcrdingly, {t i3 properly before the Board for
ad judlcation.

[t Ls the paosizlon of the Carrier that Lts General Safaty
Rule #40 19 clear and unequivocal. Rule #40 reads ln pertinent part
as follows:

"An employee, lf physlcally able to do so, must make
an {mmediate oral and written report ta the
supervisor or eaployee In charge of any personal
{anjury suffered while on duty or on Company
property. "pon recelpt of such report, the employee
in charge »»r the supervisor must make a proapt
written c=porct of the Lajury....”

The Carrler 1,twey that the Claimant admitted at the
investigatory hearti1g th4t Mr. Ockerman had reported his {njury on

Augusc 15, 1990. 11 itght of the lmportance of reporting injurles aand
in view of the Clatimdnt's yedrs of experience as a foreman, there L3
no excuse for hils fallure to fill out a timely injury report. Thus,

Carrier maintains that the di{scipline assessed was appropriate and



Form | Award No. 29468
Page 3 Docket No. MW-29993
92-3-91-3-38%6

should be left undlsturbed.

For its part, the Organization malntatins that nelther
Claimant nor Mr. Ockerman felt there was a "reportable” Injury until
Mr. Ockerman returned to work on August 16, 1990. It notes that when
the Claimant asked Mr. Ockerman on August 15, 1990 "Lf he was golng to
be alright and he sai{d yes.” When Mr. Ockerman finally acknowledged
his injury the following day, Clalmant filed an Injury report as
requlired by Carrier's rules. Accordlingly, there ls no basls upon
which to discipline Claimant, and Carrier's assessmeant of the five-day
suspension should be overturned and Claimant made whole for wages
lost.

[t has been established on the record before the Board that
the Claimant has had considerable experience as a foreman. Moreover,
he testified at the lavestigatory hearing that Mr. Ockerman told him
"he had hurt his back a4 llttle bit, and was aching” after attemaptling
to dislodge his drill. Claimant apparently made a judgmeat that,
because Mr. Ockerman was able to return to his job, Lt was unnecessary
to report the latter’'s injury. The language of Rule 40 i3 clear and

unambiguous. “Upon recef{pt of such report [of an injury], the
employee {n charge oc the supervisor must make a prompt written report
of the Injury....” Clalmant's failure to report Mr. Ockerman's {(njury

on the day it oeccurred was clearly 1o violation of that Rule.
Accordingly, the Boart! seed ano reason to dlsturb Carciler's asdessment
of discipline.

A W ARD

Claim dented.

NATIONAL RAILROAD ADJUSTMENT 444D
By Ocrder of Thicrd Divislon

Attest:

-

r - Zxecutive Secretary

ancy J.

Dated, at Chlcago, !llinois, thits 7th day of December 1992.



