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Award 41529 was adopted by the Third Division on February 19, 2013.  As a result 

of that Award, Claimant B. R. McDaniel was reinstated to the Carrier’s service.  The 

Award stated that the claim should be sustained.  In Part 2 of its original claim, the 

Organization requested that: 

 

“. . . The Carrier must remove any and all mention of the discipline from 

Mr. McDaniel’s record, reinstate Claimant immediately, and make Mr. 

McDaniel whole for any and all losses incurred, including, but not limited 

to, straight time pay for each regular lost work day, all loss of overtime 

opportunity, and accreditation for any and all vacation and other benefits.” 

  

 The Organization protests that the Carrier has not fully complied with Award 

41529.  It alleges (1) the Carrier failed to make the Award effective within 30 days of the 

date the Award was transmitted to the Parties; and (2) the Carrier failed to pay the 

Claimant the full amount due him as a result of the Award.  With respect to the second 

allegation, the Organization maintains that the Carrier failed to properly implement the 

Award in the following ways: 

 

1. The Carrier has refused to pay the overtime wages lost by the 

Claimant. 

 

2. The Carrier is attempting to avoid payment of wage loss suffered in 

relation to unreimbursed medical expenses. 
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3. In violation of the Agreement, the Carrier has attempted to apply 

common law principles in the calculation of the Claimant’s backpay 

by deducting from its payment an amount the Claimant earned in 

other employment during the period of his unjust dismissal. 

 

4. Notwithstanding that the Carrier contends that it can apply common 

law principles in order to deduct backpay, the Carrier has refused to 

compensate the Claimant for the additional damages he suffered and 

expenses he incurred as a result of his unjust dismissal. 

 

5. The Carrier has refused to fully divulge the data and methodology 

and calculations it used in determining the monetary payments it 

contends are required to comply with the Award. 

 

RULINGS: 

  

 Regarding the first allegation that the Carrier failed to make the Award effective 

within 30 days, the Board does not find that the delay in the Claimant’s actual return to 

work was caused by other than the normal procedure required of any employee returning 

to work after a lengthy absence.  Nor do we find that the alleged delay in any way 

impacted the calculation of the backpay due the Claimant. 

 

 Accordingly, we address the remaining issues raised by the Organization as 

follows: 

 

 1. Payment of Overtime Wages 

 

 The Organization maintains that the Claimant is entitled backpay for any lost 

overtime hours at the overtime rate of time and one-half.  It notes that had he continued 

to work, he would have earned hours of overtime pay in addition to his pay for regular 

hours worked.  The Carrier contends that payment of even overtime hours at the straight 

time rate is appropriate, because the Claimant did not actually work those overtime 

hours.  Thus, the Carrier contends, the work performed was performed by other 

employees and the Claimant appropriately received straight time for those overtime hours 

not worked. 
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 The Board reviewed the record evidence, including citations by both the Carrier 

and the Organization.  We find in favor of the Organization on this point.  A make whole 

remedy with respect to wages must take into account the fact that the Claimant may have 

lost pay from some hours for which he would have earned time and one-half.  The Parties 

shall mutually review the Carrier’s records to established when the Claimant would likely 

have worked overtime, and the Carrier shall reimburse the Claimant the difference 

between straight time and overtime for those hours he missed. 

 

 2. Wage Loss Due to Unreimbursed Medical Expenses 

 

 The Organization contends that the Claimant incurred medical insurance costs 

and medical expenses that he would not otherwise have incurred but for his dismissal.  As 

a result, the simple awarding of back wages lost does not adequately constitute a just 

remedy.  The Board finds in favor of the Organization on this matter.  However, the 

Board is also concerned that the Claimant not receive a “windfall” gain.  Accordingly, we 

find that the Claimant shall be required to provide the Carrier and the Organization with 

receipts of his medical outlays that would have been covered but for the lapse in his 

Health and Welfare Benefits, until such time as he returned to service. The Parties shall 

then jointly determine what co-pays, premiums and other medical costs would otherwise 

have been covered by his insurance had he continued in the Carrier’s employ 

uninterrupted by his dismissal. 

 

 3. Deduction of Outside Earnings in Calculating Wages Lost 

 

 The Organization protested that, in calculating the Claimant’s lost wages, the 

Carrier erroneously deducted his outside earnings during the period he was not in the 

Carrier’s service.  It cited several Awards on that point.   In contrast, the Carrier argues 

that the meaning of “compensation for time lost” is simply that the Claimant should be 

made whole such that he is in no worse position in terms of wages earned than if he had 

not been out of service during the time in question.  The Carrier submitted several 

Awards in favor of its position. 

 

 After a thorough review of the Parties’ arguments and the various Awards 

submitted by each Party, the Board finds that the Carrier was within its rights to deduct 

outside earnings from its restitution of backpay.  Here, too, the Board concludes that the 

requirement to make the Claimant “whole” for earnings lost implies that he should be in 

no worse a financial position than if he had continued in the Carrier’s service rather than 
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spending time out of service.  If outside earnings are not deducted, then the Claimant 

would receive a windfall gain to which the Board finds he is not entitled. 

 

 4. Compensation for Other Damages Suffered 

 

 The Organization argued that if the Board finds that outside earnings should be 

deducted, then it must consider matters of equity regarding other damages suffered by the 

Claimant as a result of his dismissal.  While the Organization has not specified those 

damages to which it refers, the Board’s jurisdiction is limited to a “make whole” remedy 

limited to assuring, so far as possible, that the Claimant suffered no financial loss as a 

result of his time out of service.  Other, more ephemeral alleged “losses” are not within the 

purview of the Board, nor do we make any ruling thereon. 

 

 5. Alleged Failure of the Carrier to Divulge the Data and Methodology Used in 

Determining Monetary Payments 

 

 The Organization protests that the Carrier has not been forthcoming in its 

calculations of the Claimant’s backpay remuneration.  As noted above, in Item 2, such 

calculations, if any, should involve a mutual review of the relevant records by both 

Parties.  The Board sees no reason to deviate from the finding expressed above with 

respect to alleged wages owing. 

 

 Referee Richard Mittenthal sat with the Division as a neutral member when 

Award 41529 was rendered.  He was replaced by Referee Elizabeth C. Wesman, with the 

consent of both Parties and the Division, to render this Interpretation. 

 

 NATIONAL RAILROAD ADJUSTMENT BOARD 

      By Order of Third Division 

 

 

Dated at Chicago, Illinois, this 29th day of January 2016. 
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