
Form 1 NATIONAL RAILROAD ADJUSTMENT BOARD 

 THIRD DIVISION 

 

 Award No. 42225 

 Docket No. MW-42016 

15-3-NRAB-00003-120371 

  

 The Third Division consisted of the regular members and in addition Referee 

Andria S. Knapp when award was rendered. 

 

     (Brotherhood of Maintenance of Way Employes Division - 

     (   IBT Rail Conference 

PARTIES TO DISPUTE:  ( 

     (Union Pacific Railroad Company 

 

STATEMENT OF CLAIM: 

 

“Claim of the System Committee of the Brotherhood that: 

 

(1) The Agreement was violated when the Carrier assigned outside 

forces (Kanza Construction) to perform Maintenance of Way 

and Structures Department work (load, transport and stockpile 

ballast) from Mile Posts 193 to 190 on the Marysville Subdivision 

on March 25, 2011 and (remove and install track panels and 

related work) at Mile Post 190 on March 28, 2011 (System File D-

1152U-215/1554217). 

 

(2) The Agreement was further violated when the Carrier failed to 

furnish the General Chairman with a proper advance notice of 

its intent to contract out the aforesaid work and when it failed to 

make a good-faith effort to reduce the incidence of contracting 

out scope covered work and increase the use of its Maintenance 

of Way forces as required by Rule 52 and the December 11, 1981 

National Letter of Understanding. 

 

(3) As a consequence of the violations referred to in Parts (1) and/or 

(2) above, Claimants R. Creek, W. Mees, J. Obr and S. Haushel 

shall now each be compensated for twelve and one-half (12.5) 

hours at their respective straight time rates of pay.” 
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FINDINGS: 

 

 The Third Division of the Adjustment Board, upon the whole record and all the 

evidence, finds that: 

 

 The carrier or carriers and the employee or employees involved in this dispute 

are respectively carrier and employee within the meaning of the Railway Labor Act, 

as approved June 21, 1934. 

 

 This Division of the Adjustment Board has jurisdiction over the dispute 

involved herein. 

 

 Parties to said dispute were given due notice of hearing thereon. 

 

On January 24, 2011, the Carrier served notice on the Organization 

regarding its intent to subcontract for “Providing any and all fully operated, fueled 

and maintained and or non-operated equipment necessary to assist with program 

work, emergency work, and routine maintenance commencing February 7, 2011 

thru December 31, 2011” at “various locations on the North Platte Service Unit.”  

The notice further stated: “This work is being performed under that provision of 

the Agreement which  states ‘Nothing contained in this Rule shall affect prior and 

existing rights and practices of either party in connection with contracting out.”  

This is a reference to Rule 52(b).  The Organization requested a conference, which 

was held on February 1, 2011.  In its February 22, 2011 letter to the Carrier 

memorializing the substance of the conference, the Organization vigorously objected 

to the form of the notice provided.  The Carrier disagreed, and the Parties failed to 

reach any agreement. 

 

The instant claim arose on March 25, 2011, when the Carrier utilized outside 

forces (from Kanza Construction) for “loading, transporting, and stock piling 

ballast from MP 193 to 190, in preparation of future panel project.”  The 

Organization also alleged that “on March 28, 2011, four employees of Kanza 

Construction, with two excavators,” returned to “assist in installing two (2) eighty 

(80) foot track panels across the bridge, including removal of the old panels, making 

grade, installing the new panels, distributing ballast in the track structure.”  The 

claim was filed on April 18 and denied by the Carrier on June 10, 2011.  The Parties 

having been unable to resolve the dispute on the property, it was submitted to the 

Board for a final and binding decision. 
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 The record before the Board includes statements from various Managers as to 

the emergency nature of the work that needed to be done,
1
 as well as affirmations that 

the Carrier has traditionally utilized outside contractors to assist its own forces in 

various aspects of track work.  

 

 Rule 52 requires the Carrier to give notice of proposed contracting under both 

Rule 52(a) and Rule 52(b), except under emergency conditions.  While the Agreement 

does not itself explicitly state what a contracting notice must contain, the Parties are 

not without guidance about the content of such a notice.  Pursuant to the Berge-

Hopkins letter of December 11, 1981, “the advance notices shall identify the work to 

be contracted and the reasons therefor.”  The subject being one of perennial dispute 

between the Parties, the Board has weighed in on the matter of adequate notice in a 

number of prior Awards.  

 

 In Third Division Award 32333, the Board articulated the fundamental purpose 

of the notice requirement: did the notice give the Organization enough information to 

take a position on whether the work in issue should be contracted out?  Second, did 

the Parties actually hold a conference to discuss the notice?  The latter point is 

important because a conference is where the Parties can discuss any questions about 

the notice and the Carrier can clarify and explain any ambiguities.  The Parties 

conferenced this notice on January 31, 2011.  However, at the conclusion of the 

conference, in its February 22, 2011 post-conference letter, the Organization basically 

said: “We still don’t know what work you intend to contract out, or where, or when, 

and we continue to object that the notice is inadequate.”  In fact, the Carrier had 

                                                           

1   See, for instance, the statement from Manager of Track Maintenance Jube McIntyre: 

“We had a bridge with broken concrete ties on it.  We needed to replace some track 

panels.  We had Kansa haul ballast because my dump truck was tied up.  The 

project was urgent due to the broken ties and a slow order.  We had two track hoes 

and a loader lift and install the panels.  I do not have track hoes or a loader.  The 

track hoes that UP owns in this area are not large enough to lift the panels.  Safety is 

a concern with the small track hoes without enough capacity.  Mees and Hauschell 

both worked on this project and were paid as many hours as the contractor.  None 

of the people were laid off looking for work that I know of.  The contractors only 

worked half the days in question.  Lastly, I have been with the railroad since 1978, 

and we have always used contractors to support our forces with equipment and 

men.  They have always assisted our forces in performing their duties.”  
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acknowledged during the meeting that it did not know what work would be contracted 

out and that there were no contracts for such work in force. 

 

 The purpose of advance notice under Rule 52 – and it applies to both Rule 52(a) 

and Rule 52(b) – is, as stated in Award 32333, to give the Organization enough 

information for it to be able to decide whether it wants to protest the proposed 

contracting or not.  This is a reasonable minimum standard for any notice to meet.  

Rule 52 provides that upon request, the Carrier and the Organization “shall meet” for 

the purpose of making “a good faith attempt to reach an understanding concerning 

said contracting.”  That purpose is entirely frustrated when the Carrier’s notice 

fails to provide even minimal information about the proposed contracting. 

 

 The instant notice was for “providing any and all fully operated, fueled and 

maintained and or non-operated equipment necessary to assist with program work, 

emergency work, and routine maintenance.”  “Program work, emergency work, and 

routine maintenance” encompass the entirety of work done by the Carrier’s 

Maintenance of Way forces.  The projected time period was for the entire year of 

2011; the proposed territory was the entire North Platte District.  The Carrier cites 

prior Awards upholding “blanket” notices.  However, the Board’s prior holdings 

may have been misunderstood or misinterpreted: even a “blanket” notice has to 

meet minimum standards.  Compare this case to Third Division Award 42224.  The 

notice in that case was general in nature, but it nonetheless met the minimum 

standards required to be effective: (1) the location was limited to a relatively short 

stretch of track; (2) the work to be performed (grading) was specified; and (3) at the 

Parties’ conference regarding the notice, the Carrier further clarified its plans and 

informed the Organization that the work was being contracted pursuant to the long-

standing mixed practice of assigning grading work to both Carrier forces and to 

outside contractors.  

 

 The written notice in this case said, in essence, “we are notifying you that we 

intend to contract any and all bargaining unit work, at any time during the year, 

anywhere on the North Platte District, because we think we have the right to do so.”  

Nor did the Carrier use the conference to clarify, narrow or otherwise explain its 

proposal.  Such “notice” is no notice, really, and is absolutely inadequate in terms of 

providing the Organization with the information to which it is entitled pursuant to 

Rule 52 of the Agreement and the Berge-Hopkins letter. 
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 Ironically, the rest of the evidence in the record suggests that there was good 

cause for the Carrier to contract the work in dispute.  However, the seriousness of the 

notice violation in this case warrants a finding in favor of the Organization without the 

Board’s reaching the substance of the matter.  The claim is sustained, and the four 

Claimants are entitled to be paid as requested, 12.5 hours at their respective straight 

time rates of pay. 

 

 

 AWARD 

 

 Claim sustained in accordance with the Findings. 

 

ORDER 

 

 This Board, after consideration of the dispute identified above, hereby orders 

that an award favorable to the Claimant(s) be made.  The Carrier is ordered to make 

the Award effective on or before 30 days following the postmark date the Award is 

transmitted to the parties. 

 

 

     NATIONAL RAILROAD ADJUSTMENT BOARD 

          By Order of Third Division 

 

 

Dated at Chicago, Illinois, this 17th day of November 2015. 



CARRIER MEMBERS’ DISSENT 
 

to 
 

THIRD DIVISION AWARD 42225 - DOCKET MW-42016 
 

and 
 

THIRD DIVISION AWARD 42231 – DOCKET MW-42060 
 

(Referee Andria S. Knapp) 
 

The Majority’s conclusions with respect to the contracting notices failed to 
recognize and respect the precedent set by past Arbitrators.  We anticipate that the 
Majority’s ill-advised action will create further turmoil and unwittingly add fuel to 
BMWE’s burning desire to alter the nature of  contracting notices that have been 
historically provided on Union Pacific Railroad Company property.  Consequently, 
we are compelled to register our vigorous dissent so that future readers of these 
Awards will recognize the injustice that the Majority sanctioned.  It goes without 
saying that no future decision makers should be tempted to reach similar 
unwarranted conclusions with regard to the adequacy of such notices.  

The basis for the Majority’s decision to declare the contracting notices in 
these cases improper was an alleged failure to comply with the terms of Rule 52 and 
the Berge-Hopkins Letter of Understanding.  We must first point out that Rule 52 is 
devoid of any language regarding what is required to be provided by the Carrier 
within a notice.  This is recognized by the Majority, as evidenced by the fact that the 
Majority held: “While the Agreement does not itself explicitly state what a 
contracting notice must contain . . . .”   

The Majority then chose to look to the Berge-Hopkins December 11, 1981 
Letter of Understanding.  However, the Berge-Hopkins letter is not applicable to the 
matters at hand. The claims were filed under and relied upon the Parties’ July 1, 
2001 Agreement.  Significantly, the Berge-Hopkins letter was not retained in the 
Parties’ Agreement.  Rather, the Parties negotiated an alternative path from the 
Berge-Hopkins letter and brought forward Article XV of the September 26, 1996 
National Agreement within Rule 52 when the Agreement was updated on July 1, 
2001. Article XV mandates that the amount of contracting out performed by the 
Carrier must be measured by a ratio and such level maintained.  The Berge-
Hopkins letter called for a reduction of contracting out.  Article XV and the Berge-
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Hopkins letter are mutually exclusive.  Because the Parties chose to bring forth 
Article XV into their Agreement, the Berge-Hopkins letter has no application or 
bearing on the Parties.  

Additionally, such general notices have been historically used by the Carrier 
and have been found as adequate by the Board in the past.  See recently rendered 
Third Division Awards 40810, 40812, 42073, 42076 and 42080.  These Awards 
addressed the same issues under similar facts.  The Majority’s decision to ignore 
them will create further unrest, which goes against the purpose of the Railway 
Labor Act.  Award 40810, with Referee Wallin participating, outlined the principle 
as follows: 

“Although the Organization alleged the Carrier failed to serve notice 
and refused to respond to the General Chairman's request for a 
conference, later correspondence from the Organization nullifies these 
contentions.  The record establishes that the Carrier did serve notice 
by Service Order No. 36327 dated March 2, 2007.  The parties did 
engage in a conference on the notice on March 14, 2007.  Accordingly, 
on the record before the Board, we must reject the portion of the 
Organization's claim that alleges a violation of the applicable notice 
requirements. 

 
Turning to the merits of the claim, we do not find the record to 
establish that the ditching work in question was unusually difficult or 
peculiar in any manner whatsoever.  The notice merely describes the 
work as follows: 

 
‘Specific Work: providing all supervision, labor and 
equipment necessary for the operation of a ditch cleaner to 
perform grading and sloping of drainage area near track 
structures on an 'as needed' basis.’ 
 

The remainder of the record does not amplify the character of the 
ditching work beyond the description set forth in the notice.” 
 
Prior arbitral precedent has found the Carrier’s general notices as adequate.  

Nothing in the instant case records gives any rationale to deviate from the previous 
Awards, which are considered authoritative on the practice, if not stare decisis.  
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One of the oft-stated purposes of arbitration is to provide consistency in the 

work place so as to promote harmonious labor/management relations.  To ignore 
and/or cast aside arbitral precedent that has clearly and unmistakably recognized 
the long-standing practice of providing general notices on this Carrier’s property 
does a disservice to the process and the Parties to these disputes. Without a doubt, 
the Majority’s determinations that the notices were improper are palpably 
erroneous and cannot be considered as precedent in any future cases.  Because they 
will clearly create unwarranted chaos, we must render this vigorous dissent. 

 

Katherine N. Novak    Michael C. Lesnik 
Katherine N. Novak     Michael C. Lesnik 
 
November 17, 2015 
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