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 The Third Division consisted of the regular members and in addition Referee 

Andria S. Knapp when award was rendered. 

 

     (Brotherhood of Maintenance of Way Employes Division - 

     (   IBT Rail Conference 

PARTIES TO DISPUTE:  ( 

     (Union Pacific Railroad Company 

 

STATEMENT OF CLAIM: 

 

“Claim of the System Committee of the Brotherhood that: 

 

(1) The Agreement was violated when the Carrier assigned outside 

forces (Kanza) to perform Maintenance of Way and Structures 

Department work (load, stockpile, transport ballast and spoils) 

with System Undercutting Gang 9041 undercutting track in the 

vicinity of Mile Post 156 on the Marysville Subdivision beginning 

on April 26, 2011 and continuing (System File D-1152U-

225/1556981). 

 

(2) The Agreement was further violated when the Carrier failed to 

furnish the General Chairman with an advance notice of its 

intent to contract out the aforesaid work and failed to make a 

good-faith effort to reduce the incidence of contracting out scope 

covered work and increase the use of its Maintenance of Way 

forces as required by Rule 52 and the December 11, 1981 Letter 

of Understanding. 

 

(3) As a consequence of the violations referred to in Parts (1) and/or 

(2) above, Claimant J. Veit shall now ‘*** be allowed the same 

number of hours (fifty five (55) hours) worked by the contractor 

employee at his respective straight time rate of pay ($23.48) as 

compensation for the hours worked by the outside contracting 

force as described in this claim, or $1291.  ***’” 

 

 



Form 1 Award No. 42229 

Page 2 Docket No. MW-42038 

15-3-NRAB-00003-120414 

  

FINDINGS: 

 

 The Third Division of the Adjustment Board, upon the whole record and all the 

evidence, finds that: 

 

 The carrier or carriers and the employee or employees involved in this dispute 

are respectively carrier and employee within the meaning of the Railway Labor Act, 

as approved June 21, 1934. 

 

 This Division of the Adjustment Board has jurisdiction over the dispute 

involved herein. 

 

 Parties to said dispute were given due notice of hearing thereon. 

 

 At the Hearing before the Board, the Carrier raised for the first time the 

defense that the instant claim is duplicative of another claim –Third Division Award 

42227 – and asserted that because the Board lacks jurisdiction to decide duplicate 

claims, both cases must be dismissed.
1
 As unfair as it may seem to the opposing party 

surprised by a late jurisdictional argument, it is well-recognized that jurisdictional 

challenges may be raised at any time and are never waived.  If a forum lacks 

jurisdiction, it cannot properly hear or decide a matter outside its authority.  

Jurisdiction cannot be obtained merely because time has passed without the issue 

having been raised.  

 

 From the state of the record before the Board, it is, frankly, impossible to tell if 

there is a single claim that was filed twice, or two separate claims, inartfully filed so 

that there appears to be only one claim.  Both claims allege that only one employee of 

the contractor worked on the dates in question.  The language of the two claims is 

virtually the same, but for the names of the Claimants and the piece of equipment 

alleged to have been used – a front end loader in Award 42227, and a dump truck in 

this case.  It is impossible to tell if there was only one contractor employee who worked 

(in which case the two claims are duplicates), or if the Organization intended to assert 

that one contractor employee operated a front end loader and a second contractor 

employee operated a dump truck (i.e., there are two claims).  It is the obligation of the 

                                                           
1
   The Carrier indicated that it only recognized that there were duplicate claims in the 

course of preparing for the Hearing before the Board. 
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party with the burden of proof – here the Organization – to present facts sufficient for 

the Board to make reasoned findings of fact and conclusions of contract 

interpretation.  It has not done so in these two claims in terms of whether there is one 

claim or two.  Board precedent has held that where there are duplicate claims, the 

Board must dismiss both of them, and the Board is constrained by that precedent. 

 

 That said, the Board also notes that there is substantial evidence in the record 

that the work in dispute was done as part of a very large project and that the Carrier 

did not have adequate forces and equipment to handle the work, which would have 

made the contracting out in both claims, if there were two separate claims, permissible 

under one of the exceptions to Rule 52(a) in any event. 

 

 

 AWARD 

 

 Claim dismissed. 

 

ORDER 

 

 This Board, after consideration of the dispute identified above, hereby orders 

that an Award favorable to the Claimant(s) not be made. 

 

 

     NATIONAL RAILROAD ADJUSTMENT BOARD 

          By Order of Third Division 

 

 

Dated at Chicago, Illinois, this 17th day of November 2015. 
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