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The Third Division consisted of the regular members and in addition Referee
Barry E. Simon when the award was rendered.

(Brotherhood of Maintenance of Way Employees Division-
(IBT Rail Conference

PARTIES TO DISPUTE: (
(Escanaba and Lake Superior Railroad Company

STATEMENT OF CLAIM:

“Claim of the System Committee of the Brotherhood that:

(1)  The Agreement was violated when the Carrier failed to award open
positions in accordance of preference beginning on November 10,
2016 and continuing (System File B-1615E-203 ELS).

2 The claim* as appealed by General Chairman L. Below on March 24,
2017 to President J. Larkin shall be allowed as presented because it
was not disallowed by President Larkin in accordance with Rule 52.

(3)  As a consequence of the violations referred to in Parts (1) and/or (2)
above, Claimants B. Linna, G. Willman, J. Gravely and T. Davis must
now be compensated ‘*** for time and mileage for each day worked
from November 10, 2016 from the headquartered location where they
were assigned to the headquartered location they should have been
assigned both preceding and following each days assignment.
Claimant Gravely will be given the proper seniority date of November
10, 2016 on the Foreman roster and placed directly junior to employee
B. Linna. Claimant Gravely will also be compensated a wage
differential from Laborer to Foreman. | (sic) accordance with Rule
61 this differential is .4524 cents per straight time hour and .6786
cents per hour at overtime rate for all hours worked.’

*The initial letter of claim will be reproduced within our
submission.”



Form 1 Award No. 43458
Page 2 Docket No. MW-44653
19-3-NRAB-00003-180138

FINDINGS:

The Third Division of the Adjustment Board, upon the whole record and all the
evidence, finds that:

The carrier or carriers and the employee or employees involved in this dispute
are respectively carrier and employee within the meaning of the Railway Labor Act,
as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the dispute
involved herein.

Parties to said dispute were given due notice of hearing thereon.

The Organization brings this claim solely on the basis that the Carrier violated
Rule 52 of the Agreement by failing to issue a timely response to the Organization’s
appeal of the claim to the Carrier’s highest designated officer (HDO). Accordingly,
the Organization asks that the claim be sustained without regard to the merits. The
applicable Rule reads as follows:

“RULE 52. TIME LIMIT ON CLAIMS.

(a) All claims or grievances must be presented in writing by or on behalf
of the employee involved, to the officer of the Carrier authorized to
receive same, within sixty (60) days from the date of the occurrence on
which the claim or grievance is based. Should any such claim or
grievance be disallowed, the carrier shall, within sixty (60) days from the
date same is filed, notify whoever filed the claim or grievance (the
employee or his representative) in writing of the reasons for such
disallowance. If not so notified, the calm or grievance shall be allowed as
presented, but this shall not be considered as a precedent or waiver of the
contentions of the Carrier as to other similar claims or grievances.

(b) If a disallowed claim or grievance is to be appealed, such appeal must
be in writing and must be taken within 60 days from receipt of notice of
disallowance, and the representative of the Carrier shall be notified in
writing within that time of the rejection of his decision. Failing to comply
with this provision, the matter shall be considered closed, but this shall
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not be considered as a precedent or waiver of the contentions of the
employees as to other similar claims or grievances. It is understood,
however, that he parties may, by agreement, at any stage of the handling
of a claim or grievance on the property, extend the sixty (60) day period
for either a decision or appeal, up to and including the highest officer of
the Carrier designated for that purpose.

(c) The requirements outlined in paragraphs (a) and (b), pertaining to
appeal by the employee and decision by the Carrier, shall govern in
appeals taken to each succeeding officer, except in cases of appeal from
the decision of the highest officer designated by the Carrier to handle
such disputes. All claims or grievances involved in a decision by the
highest designated officer shall be barred unless within nine (9) months
from the date of said officer’s decision, proceedings are instituted by the
employee or his duty authorized representative before the appropriate
division of the National Railroad Adjustment Board or a system, group
or regional board of adjustment that has been agreed to by the parties
hereto as provided in Section 3 Second of the Railway Labor Act. It is
understood however, that the parties may be (sic) agreement in any
particular case extend the nine (9) months’ period herein referred to.”

The Organization asserts it presented the instant claim by letter dated
December 6, 2016, and it was denied by the Carrier on January 27, 2017. The
Organization appealed the denial on March 24, 2017. Having received no response,
the Organization, by letter dated July 27, 2017, informed the Carrier that it was in
violation of Rule 52 of the Agreement and that the claim must be allowed as presented.

The unique aspect of this claim is that the original claim was presented by Vice
Chairman Brian Rumler to John Larkin, the Carrier’s President. After Larkin
denied the claim, General Chairman Louis R. Below filed the appeal, again to John
Larkin. It is the Organization’s position that Larkin should have issued another
denial.

While the Time Limit Rule, which is essentially from the August 21, 1954
National Agreement, envisions a multi-step grievance procedure, the Carrier has only
one person who handles claims. Larkin is the Highest Designated Officer.
Consequently, once he made his decision on the initial claim, Rule 52(c) made the
claim ripe for appeal to this Division. It would be an absurd application of the Rule if
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we were to require Larkin to review his own decision. If that were what the Rule
required, there might be no end to the number of appeals the Organization could file
with him, thereby obligating the Carrier to continually issue denials within sixty days.
Based upon the particular facts in this case, we cannot find that the Carrier was
in violation of Rule 52. On the basis of our review of the record, we further find no
merit in the Organization’s claim.
AWARD
Claim denied.
ORDER
This Board, after consideration of the dispute identified above, hereby orders

that an Award favorable to the Claimant(s) not be made.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Dated at Chicago, Illinois, this 1st day of March 20109.



