
 
 

Form 1 NATIONAL RAILROAD ADJUSTMENT BOARD 
 THIRD DIVISION 
 
 Award No. 45435 
 Docket No. MW-48038 
  25-3-NRAB-00003-230294 
 

The Third Division consisted of the regular members and in addition Referee 
Jeanne Charles when award was rendered. 
     
    (Brotherhood of Maintenance of Way Employes Division –  
    (IBT Rail Conference  
PARTIES TO DISPUTE: ( 
    (CSX TRANSPORTATION, INC. 
    
STATEMENT OF CLAIM: 
 

“Claim of the System Committee of the Brotherhood that: 
 
(1) The Carrier violated the Agreement when it assigned outside forces 

(Tram Construction) to perform Maintenance of Way work 
retiring tracks in Frontier Yard between QC 434.5 and QC 435.2 in 
Buffalo, New York on the Buffalo District beginning on August 23, 
2021 and continuing until project completion (System File J-21-1-
CSX-070/21-71417 CSX). 
 

(2)  The Agreement was further violated when the Carrier failed to 
notify the General Chairman, in writing, as far in advance of the 
date of the above-referenced contracting transactions as was 
practicable and in any event not less than fifteen (15) days prior 
thereto and failed to provide an opportunity for conference. 

 
(3) As a consequence of the violations referred to in Parts (1) and/or (2) 

above, Claimants M. Stortz, D. Brady, L. Waite, N. Gryzbowski, H. 
Chase, J. Leverson, J. Wentz, K. Chase, J. McTigue, I. Reinard, R. 
Szucs, J. Ralph, P. Sokero, J. Szadek, P. Paliani, P. Schaefer, J. 
Bernard, C. Seamans, B. Sweet, J. Haase, C. Petre and M. Siegel 
shall now be compensated for ‘*** (All) hours, currently over 1200 
and increasing daily, to be paid at the overtime rate of pay 
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FINDINGS: 
 
 The Third Division of the Adjustment Board, upon the whole record and all the 
evidence, finds that: 
 
 The carrier or carriers and the employee or employees involved in this dispute 
are respectively carrier and employee within the meaning of the Railway Labor Act, as 
approved June 21, 1934. 
 
 This Division of the Adjustment Board has jurisdiction over the dispute involved 
herein. 
 
 Parties to said dispute were given due notice of hearing thereon. 
 
 Claimants M. Stortz, D. Brady, L. Waite, N. Gryzbowski, H. Chase, J. Leverson, 
J. Wentz, K. Chase, J. McTigue, I. Reinard, R. Szucs, J. Ralph, P. Sokero, J. Szadek, P. 
Paliani, P. Schaefer, J. Bernard, C. Seamans, B. Sweet, J. Haase, C. Petre and M. Siegel 
(“Claimants”) have established and held seniority within the Carrier’s Maintenance of 
Way Department. The Claimants were assigned in various classifications within the 
Maintenance of Way and Structures Department at the time of this dispute. 
 
 This claim is based on the proper application of the June 1, 1999 Scope of Work 
agreement (“Agreement”) between the parties. At issue is whether the Carrier violated 
the Agreement when it allowed outside forces (Tram Construction) to dismantle and 
remove rail, other track materials (OTM) and miscellaneous metal parts on the dates 
referenced above in the statement of claim. The Carrier had sold the materials to Tram 
Construction “as is, where is.” 
 
 The Organization contends that the subject work is reserved by the first and 
second paragraphs of the Scope Rule contained in the Agreement; it is work customarily 
or traditionally performed by the Organization’s covered members; the Carrier failed 
to comply with the advance notification and conference provisions for the claimed work 
prior to contracting out such work; and the defenses raised by the Carrier do not defeat 
the claim. 
 
 Conversely, the Carrier maintains that because the track was abandoned, the 
work in question was not Scope covered work under the prevailing precedent. 
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Additionally, there is nothing in the record to demonstrate that removal is exclusive to 
BMWE or how the Carrier is prohibited from selling unused track material to an 
outside party for dismantling and removal. The only work performed by contractors 
was work necessary to recover the material they had purchased which is specifically 
permitted by MOA 3 Section 1, B (1) which states: 
 

Used track material that has been sold “as is where is” to a third 
party…may be picked up and removed from the Carrier’s property by the 
third party…In all such cases, the Carrier shall notify the involved 
General Chairman within sixty (60) days of the material being picked up. 

 
Further, the Carrier maintains that other rule violations cited by the Organization are 
inapplicable to this dispute. Finally, it contends the Organization failed to establish 
evidence supporting a remedy. 
 
 By letter dated October 18, 2021, the Organization filed a timely claim on behalf 
of the Claimants. The claim was properly handled by the Parties at all stages of the 
appeal up to and including the Carrier’s highest appellate officer. The matter was not 
resolved and is now before this Board for final adjudication. 
 
 In reaching its decision, the Board has considered all the testimony, documentary 
evidence and arguments of the parties, whether specifically addressed herein or not. As 
the moving party, it was the Organization’s responsibility to meet its burden to prove 
by a preponderance of evidence that the Carrier committed the alleged violation(s). 
After careful review of the record, the Board finds the Organization has met its burden. 
 
 The Scope of Work Agreement requires, in part, that “all work in connection 
with the construction, maintenance, repair, inspection or dismantling of tracks, bridges, 
buildings, and other structures or facilities used in the operation of the carrier in the 
performance of common carrier service on property owned by the carrier” be assigned 
to BMWE employees. (Emphasis added). Here, the tracks were not yet abandoned. The 
Carrier only represents that the track had not been used “for a substantial period of 
time” without defining what that means. The work in question includes the removal of 
all plates and spikes, from ties, that are still in the ground, digging up all the ties with 
excavators, staging the ties along the right of way and then grading the old surface to 
new flat surface. The crew was in the process of retiring the tracks in June of 2021, 
which included removing spikes that were necessary in removal of the rail. Before the 
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retirement was complete, the Carrier reassigned these employees elsewhere. There is no 
competent evidence that rebuts this. 
 
 Second, the sales contract was for the purchaser to remove “loose rail, OTM and 
misc metal parts.” (Emphasis added). Not all of the materials were loose. The cases cited 
by the Carrier reflect that its position would be successful if the tracks were indeed 
abandoned. In those cases, the tracks had been out of use for a number of years and 
there were filings with rail authorities. No such evidence exists here. Accordingly, there 
is sufficient evidence to establish a violation by the Carrier. 
 
 AWARD 
 
 Claim sustained. 
 

ORDER 
 
 This Board, after consideration of the dispute identified above, hereby orders 
that an award favorable to the Claimant(s) be made.  The Carrier is ordered to make 
the Award effective on or before 30 days following the postmark date the Award is 
transmitted to the parties. 
 
     NATIONAL RAILROAD ADJUSTMENT BOARD 
          By Order of Third Division 
 
Dated at Chicago, Illinois, this 13th day of February 2025. 
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CARRIER MEMBER’S DISSENT 
 

To 
 

Third Division Award 45427; Docket 47961 
Third Division Award 45435; Docket 48038 

 
(Referee Jeanne Charles) 

 
A review of the Award issued by the Board indicates, without doubt, the Board erred in 
its decision when it asserted, incorrectly, that there was a violation by the Carrier of the 
Agreement when it contracted with an outside party to remove track and other material 
no longer in service by the Carrier. 
 
By long-standing practice and written agreement between the parties, MOA 3 
Section1(B)(1), the Carrier is permitted to the sale and removal of used track material 
by contractors, which provides: Used track material that has been sold “as is where is” 
to a third party…may be picked up and removed from the Carrier’s property by the third 
party…In all such cases, the Carrier shall notify the involved General Chairman within 
sixty (60) days of the material being picked up. 
 
The facts of the instant cases are essentially without dispute. An outside contractor 
purchased and removed track material from the carrier’s property which was no longer 
used in common carrier service. 
 
The Organization asserted, without basis, that Claimants’ had a right under the 
agreement to the work performed to dismantle and remove the track and other track 
materials. The Carrier asserted, supported by past practice and arbitral awards, that the 
language of MOA 3 permitted the actions here. 
 
The Board erred in its decision to sustain the claim by holding that because the material 
in issue had not been unused in a substantial period of time, that Claimants had the right 
to work to remove and dismantle the tracks. However, neither the Board nor the 
Organization can produce language which establishes the exact length of time a track 
must be out of service before sale and removal to an outside party would be permissible. 
 
The principle of ‘where-is, as-is” is applicable here where the purchaser of unused rail 
and OTM (other track material) is long established on this property, and industry wide, 
and is supported by the Awards cited in the Carrier Submission. These tracks were no 
longer used in common Carrier Service. The material in question was sold “as is, where 
is”. An “as is, where is” sale was defined in Third Division, Award 37104, as follows:  
“It is well settled that a genuine sale of Carrier property on an `as is, where is’ basis 
does not constitute an impermissible contracting of reserved work . . . . Because such 
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sales do not involve work performed for the Carrier, the notice requirements pertaining 
to contracting of reserved work are not applicable.” Therefore, the scrap in question 
became the purchaser’s property and its removal is not considered work reserved for 
Claimants.  
 
With incorporation by reference to the Carrier submissions in these cases, it must be 
noted Claimants received a windfall for service not performed and to which, by practice 
and language of the agreement, they have no right to. A plain language reading of the 
Agreement in relation to past-practice would produce a declination of the instant claim, 
which would be consistent with previous practice. The rationale by the Board for the 
result produced here is not supported by the information in the record. 
 
To produce such a contrary and unfounded Award, the Board has created a negative 
reliance on precedent and produced an inconsistent result.  Both the Carrier and the 
Organization rely on consistent awards in the industry and the Carrier in this 
circumstance relied on Board decisions to make managerial decisions. To produce such 
a contrary conclusion creates the expectation that further disputes will ensue. The Carrier 
will implement the decision of this Board even though it is in contradiction of prior 
decisions and past practice on this issue. 
 
The Board is limited to determine issues authorized by the RLA, including the requirement 
that the Organization establish a violation of the Agreement actually occurred, which the 
Carrier maintains the Organization has failed to do. As the Board has clearly erred in its 
analysis and conclusion, the Carrier dissents and asserts this Award should carry no weight 
in future disputes of like kind.  

 
 
 
 

John K. Ingoldsby 

John K. Ingoldsby      
Carrier Member  
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