CANADI AN RAILWAY OFFI CE OF ARBI TRATI ON
CASE NO. 5

Heard at Montreal, Tuesday, July 6th, 1965

Concer ni ng

CANADI AN PACI FI C RAI LWAY COVPANY ( PRAIRI E & PACI FI C REA ONS)
and

THE BROTHERHOOD OF RAI LROAD TRAI NVFN

DI SPUTE:

Cl ai m of Conductor F. A Peterson for mles | ost when not called for
spare passenger trip on December 29th, 1962.

JO NT STATEMENT OF | SSUE:

Conductor F. A Peterson, Wnnipeg, who was a regul ar Conductor in
freight service, returned fromhis annual vacation on Decenber 28th,
1962 and booked 0 K. to resune service at 24.01K on Decenber 29th,
1962 and advised the Calling Bureau at the time of booking on that he
was 0.K. for any relief Passenger Conductor's work

Article 8, Ruling (e) shown on Page 47 of the fornmer Collective
Agreenent, Re-arranged and Re-printed, October 3rd, 1949, reads as
foll ows: -

(e) "Regularly set up Conductors who do not desire to
do relief work in either passenger, m xed or way
freight train service, will so advise the |oca
officers in witing at each general change of
time table and when the |ocal officers are so
advi sed, such Conductors will not be called for
relief work in the service covered by such advice
during the life of that tine table if there are
ot her Conductors avail able; otherw se they will
go when called."

Conductor Peterson had conplied with the provisions of Article 8,
Ruling (e), inasmuch as he had not advised the local officers in
witing that he did not desire to do relief work in the classes of
service specified, therefore, he was eligible for any relief
Passenger Conductor's work

A Conductor's vacancy occurred on Train No.7 at 9.40K, Decenber 29th,
1962, to which Conductor Peterson was entitled by order of seniority
but a Junior man was call ed instead.

Conductor Peterson subnmitted a claimfor 296 niles at passenger
rates, the equivalent of the mles earned on the trip he was not



called for, on the grounds that the Conpany had violated Article 8,
Clause (a) of the 1949 Col |l ective Agreenent, which reads: -

(a) "Conductors on | eave of absence will be relieved by
the senior suitable conductor desiring sanme."

Payment of the claimas submtted was declined, but |ater, Conductor
Pet erson was allowed 50 mles at through freight rates on the basis
that Article 14 of the 1949 Coll ective Agreenent appli ed. Article
14 reads:-

Runar ounds

"unassigned crews in freight service will be run
first in and first out of termnals When run-
around, they will be paid fifty mles for each

runaround and stand first out."

The outstanding claimis for the difference between 296 passenger
mles and 50 freight niles, which is equivalent to 221 niles at
passenger rates.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) S. McDONALD (Sgd.) R C STEELE
General Chai rman General Manager

(Prairie Region)

AWARD COF THE ARBITRATOR

The foll owing are reasons for judgnment delivered on July 10, 1965 by
M. J. A Hanrahan, Arbitrator, following a hearing before himheld in
Montreal, Quebec, on July 6th, 1965, under the authority conferred
upon himby the terns of the agreenent between the parties dated
January 7th, 1965:

The facts in this matter disclosed that the clai mant, Conduct or

Pct erson, who was regularly assigned to the Fretna Wayfrei ght

assi gnnment had been on his annual vacation. On his return on
Decenber 28 he reported for any passenger work while waiting to
return to his regular assignment due out on Mnday, Decenber 31

1962. It was not disputed that he was then entitled to be called for
passenger Train No. .7 on Decenber 29th. The Conpany expl ai ned
there had been an oversight on the part of the Calling Bureau. The
Cl ai mant was over| ooked. Conductor Hutchinson was called in error

M. MDonal d clai mned Conduct or Peterson had gai ned his superior
position for this assignment by reason of Articlc 8 of thc agreenent,
provi di ng:

"Conductors on | eave or absence will be relieved
by the senior suitable conductor desiring sane."”

For the claimant it was al so contended what had occurred was in



violation of Article 20 (a) of the agreenent then in effect, reading:

"Where assigned crews are willing to performextra
service during their |layover hours, they will not

be used in such service if unassigned crews are
available, to the detrinment of the unassigned crews?"

While adnmitting no specific penalty was provided in the collective
agreenent for a breach of these provisions, M. MDonald relied upon
a judgnment delivered in 1918 by an Arbitrator who then found that in
such circunstances he was required to give sone efficacy to the
provi sion and rul ed the Conpany should pay the enmpl oyee who had
suffered simlarly on the basis of the actual detrinment suffered,
nanely, the anount he shoul d have earned had he been called.

For the Conpany M. Anderson contended the only provision in the then
exi sting collective agreenent providing a penalty for such a
violation was Article 14, reading:

3
"Unassigned crews in freight service will be run
first in and first out of term nals. When run-
around they will be paid 50 niles for each run-

around and stand first out."

M. Anderson told that while this Article provided unassi gned crews
in freight service to be paid 50 nmiles for being runaround, the
Conmpany had paid Conductor Peterson on this basis for not being
called in turn. It was explained that. while the specific wording
referred to "unassigned crews in freight service," in practice the
Conpany had extended such paynents to individual trainmen or
conductors. This | anguage was changed in the revision of the

Col | ective agreenent nmade in 1963 to make cl ear that individua

trai nmen as well as unassigned crews were covered by the rule.

M. MDonald submitted a resume of fourteen cases showi ng that during
a period of thirty-seven years a nunber of what he clained were
simlar clains had been approved for paynment when a conduct or

trai nman earned no m | eage because of being run-around. M
Anderson's anal ysis of these cases resulted in his conclusion that in
only one instance had the circunstances been identical

It is well established by arbitration judgnents that if no anmbiguity
exists in the applicable provision, making possible a clear
interpretation, what has happened in the past cannot be used in
support of a claim

A study of the provisions under consideration convinces the



Arbitrator that Article 14 is specifically designed to cover a
situation not to be equated with that of the claimant's. His
situation was that provided for in Article 8, Cl ause (a), dealing
particularly with conductors' rights when seniority is to be factor
to be considered in replacenent, not a list showing first-in who
woul d be entitled to be first-out.

It is true that for either Articles 8 (a) or 20 (a) no specific
penalty is provided in the collective agreenment. Wth deference
however, | agree with the reasoning of the Arbitrator who in 1918
hel d: "The nmeasure of the penalty for the violation by the Conpany
of such probition (in that case Article 20 (a) was simlarly bereft
of a specific penalty) can fairly be taken to be the extent of the
detrinent suffered by the crew in each particular case."

Thi s reasoni ng has authoritative support in a decision given by
Prof essor Bora Laskin, in Re Ol Chemcal & Atom c Wrkers & Pol yner
Corporation, Limted, in which he held,

"The object of the voluntary subm ssion by the
parties to arbitration of their disputes is
that there shall be a final and binding settle-
ment of the disputes, and a board of arbitra-
tion has an inherent power to award danmges
where any conpensable loss is suffered by
either party."

That judgment was taken in successive stages to reverse it before a
si ngl e Judge of the Suprenme Court, the Appellate Division of the
Suprene Court of Ontario and finally to the Suprene Court of Canada
In each Court the judgnent was uphel d.

In this matter, | find a conpensabl e damage was suffered by Conductor
Pet erson and hold he should be paid the difference between that
anount previously paid and what he woul d have recei ved had he been
called for the trip in question.

J. A, HANRAHAN
ARBI TRATOR



