CANADI AN  RAILWAY OFFICE OF ARBI TRATI ON

CASE NO. 11

Heard at Montreal, Mnday, Septenber 13th, 1965

Concer ni ng

CANADI AN NATI ONAL RAI LWAYS (ST. LAWRENCE REGQ ON)
and

THE BROTHERHOOD OF RAI LROAD TRAI NVEN

DI SPUTE:

Cl ai nrs of Conductor G R Ashman and crew for 8 hours' pay at yard
rates for switching performed at Brockville, Ontario, Novenmber 25,
1962.

JO NT STATEMENT OF | SSUE:

Conductor G R Ashman and Brakeman H. V. Fahey and R W Mbrris were
ordered to report for duty at Brockville at 3:15 a.m Sunday,

Novenber 25, 1962 to operate westbound train 3rd 493. Prior to

| eaving Brockville the crew were required to switch out and place 10
cars and the caboose on train 3rd 493 and to set off one car from
train 3rd 493. The work involved required about 2 hours and the
Conductor, in addition to paynent received under the provisions of
Article 10, Rule (a), subnitted a claimfor 8 hours' pay at yard
rates for each nmenber of the crew under the provisions of Articles 35
and 140 of the Areenment, on the grounds that the work perforned was
yardnen's work. The Conpany declined paynent of the clains.

Simlar claims were submitted by trainmen on 5 other occasi ons and by
yardnen on 5 occasi ons between Decenber 12, 1962 and August 2, 1964
when road crews were required to performsimlar service prior to

| eavi ng Brockville. The Conpany al so declined paynent of these

cl ai nms.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd ) G W MDEVITT (Sgd.) T. A. JOHNSTONE
GENERAL CHAI RVAN ASST. VI CE- PRES| DENT -

LABOUR RELATI ONS



There appeared on behal f of the Conpany:

T. A. Johnstone - Asst. Vice-President, Labour Relations C.N R
R St. Pierre - Labour Rel ations Assistant, C.N R

A. D. Andrews - Senior Agreenents Analyst, C.N R

A. J. DelTorto - Labour Relations Oficer, CNR

R J. WIlson - Senior Agreenments Analyst, C. NR

G A Fournier - Superintendent - Mntreal Yard, C NR

D. MG llivray - Trainmaster - Road Foreman, C. N R

J. Mansfield - Labour Relations Oficer, C.NR

And on behal f of the Brotherhood:

G W MDevitt - General Chairman, B.R T. - Toronto

W G Flood - Asst. General Chairman, B.R T. - Toronto
P. LaRochel l e - General Chairman, B.R T. - Quebec

V. L. Hayter - Secy. GGC, BRT. - Stratford

G R Ashman - Vice-Chairman, GG C., B.RT. - Belleville
G E MlLellan - Secy. GGC Yard, B. R T. - Otawa

AWARD OF THE ARBI TRATOR

Article 140 of the agreenent provides, in part:

"Switching, transfer and industrial work, wholly within the recog-
nized switching limts, will at points where yardnen are enpl oyed,
be considered as service to which yardnen are entitled, but this
is not intended to prevent trainnmen from perform ng switching
required in connection with their own train and putting their own
train away (including caboose) on a m ni mum nunber of tracks."

Article 35 of the agreenent, under the heading "Trai nnmen relieving
yardnmen" reads:

"Trai nmen relieving yardnen, or perform ng yardnen's work, as
defined in Article 140, at points where yardnmen are enployed, wll
be paid yardnen's rates and overtine conditions."

The term "yardnen" refers to yard foreman, yard hel pers and/or
switchtenders. The term "trainnmen"” is applied to conductor
baggagenen or brakeman.

The term "cl osed yard" indicates yardnen are enpl oyed; "open yard"
i ndicates they are not.

The yard in this case and those in the three other clains to be dealt
with are all closed yards.

The core of M. MDevitt's argunent on behalf of these clai mants was
that where yardnen are enpl oyed in closed yards the work of



mar shal l i ng of trains and industrial sw tching belongs to those in
that classification; that if roadnen are required to do as were those
maki ng this claim they nust be paid an additional anount, based on
yardnmen's rate.

In his very conplete presentation M. MDevitt underlined how Article
140 had been nodified in certain instances in certain areas hy
railway officials, resulting in clains nmade under it being granted.
The majority of these exanples occurred before 1962, when the

exi sting provision was renegoitiated to change the working fromits
former pattern:

"Switching, transfer and industrial work, wholly within the
recogni zed switching limts, will, at points where yardnen are
enpl oyed, be considered as service to which yardnen are entitled,
but this is not intended to prevent trainmen from perfornmng
switching incidental to their own train or assignnent."”

Thus the word "incidental" was deleted, to be replaced by the words
"in connection with". Also added were the words ". .and putting
their own train away (including caboose) on a m ni mum nunber of
tracks."

For the Conmpany M. St. Pierre and M. Johnstone presented a
conprehensive brief, in which each point nade by M. MDevitt was
anticipated and dealt with at |ength.

The Conpany's basic theme was there was no ambiguity in the | anguage
used in Article 140; that a proper interpretation had been placed
upon it; that what had occurred in isolated instances as result of
special circunmstances was within the prerogative of managenent and in
no way indicated an intention to very the nutually negoti ated
provision for all future application.

In the Brotherhood's presentation there was a suggestion that the

| ack of practical experience in railroading on the part of sone of
those adm nistering Article 140 had perhaps led to the difficulties
created in this problem

An under standi ng of the problenms of the enployees concerned, based
upon a thorough understanding of railroading in general, is of
primary inportance to officials of the Brotherhood in assessing the
justification of clains made by enployees and then in attenpting to
gain for themthe additional benefits or protection they seek during
negoti ati ng opportunites.

Once those negoti ati ons cease, however, and the results have been
finalized in a collective agreenment, what beconmes of greater

i mportance is a conprehension of the |law of contracts and canons of
interpretation in order to permt a proper assessnent of the scope of
the applicable provision and the extent that it achi eves what the
menber shi p sought. Intimte know edge of switching fades in val ue by
conparison with a recognition of the binding effect and scope of the
| anguage negoti at ed.

Bef ore commencing an analysis of the Articles in question, there



nm ght be enphasi zed a few basic principles of interpretation that
have a bearing upon the presentations nade:

First, what has happened in the past in the adm nistration of a
provision in a collective agreement is not to be considered in the
interpretation unless there is anbiguity in the | anguage used. |If
anbi guity does exist, "past practice" as it is conmmonly called
beconmes inportant in attenpting to determ ne what the parties had in
mai nd i n designing the provision.

It is well established by arbitration judgnents that even though a
conmpany over a considerable period has inmproperly interpreted a
provision in an agreenent to its own detriment, it has the right to
revert to a proper course once that becane apparent.

In view of representations as to rulings made by conpany officials at
certain points in connection with the application of Article 140, it
shoul d be understood that either party to an agreenment may nodify
its rights for the benefit of the other in a particular situation

wi t hout jeopardizing the prerogative to revert to the normal neaning
in future. It is to be noted that the exanples given to the
Arbitrator never took the formof a nutually agreed nmenorandum of
interpretation or understanding, such as often occurred in questions
ari sing between these parties. Such a menorandum nutually executed,
woul d, of course, govern all future matters they concern.

Agai n, because of representations made, it is necessary to enphasize
that it is not the understanding a party had while a provision is
bei ng negoti ated that nmust govern. It is the |anguage finally used
and the meaning it inplies that charts the course for one asked to
interpret it.

The foll owing extract froma judgnent delivered by M. Justice Gle
in a mtter concerning UU AW and Massey-Harris Conpany, 4 LAC 1579,
enphasi zes the foregoing:

"Qur duty is to interpret the provision of Clause 98 as it affects
pay for statuatory holidays when a layoff is called. Accordingly,
we nmust ascertain the meaning of what is witten into that clause
and to give effect to the intention of the signatories to the
agreenent so expressed. If, on its face, the clause is |ogical and
i s unanbi guous, we are required to apply its |language in the
apparent sense in which it is used, notwi thstanding that the result
may be obnoxi ous to one side or the other. |In those circunstances
it would be wwong for us to guess that sonme effect other than that
i ndi cated by the | anguage therein contai ned was contenplated or to
add words to acconplish a different result.* wused, notwth-

Proceeding fromthat prem se a great deal of the representations both
as to past history and negotiating di scussions can be set aside unti
the first inportant point is determ ned: whether the |anguage used in
the articles in question is anbiguous; that is, whether by applying
the ordinary neaning to the words used there is difficulty in ascer-
taining the intent of the parties, apart fromclains nmade by either

si de.

If Article 35 made no reference to Article 140 there woul d be expres-
sed the intention of the parties that all such work done by trainnmen



was to be paid for at yardnmen's rates and under overtine conditions.
However, the reference to Article 140 nmakes it necessary to exam ne
it to ascertain the extent of the qualification negotiated.

In Article 140 we find:

"Switching, transfer and industrial work, wholly within the
recongni zed switching limts will at points where yardnen are
enpl oyed be considered as service to which yardnen are
entitled...."

If those words cl osed the provision these clains would be granted.
Such a provision would mani festly give yardnen sole rights to any
work performed in the areas described. However, and unfortunately
for the view taken by the Brotherhood, it does not end there. This
fol |l ows:

"“...But this is not intended to prevent trainnen from performng
switching required in connection with their own trains and putting
their own train (including caboose) on a mi ni rum nunber of tracks."

By the addition of those words a total or exclusive right of yardnmen
yardnmen to such work is reduced to the extent plainly stated. They
are not entitled to do switching, transferring and industrial work

that trainnen are required to do in connection with their own train.

Therefore the words in Article 35 "...or performng yardnen's work as
defined in Article 140" energe as providing for occasions when
trainmen are required to do switching, transferring or industria
work in closed yards other than in connection with their own train.

The next logical question in interpreting Article 140 is who has the
right to "require" trainmen to do such work in connection with their
trains. Obviously, unless the agreenent curtails that right, and it
does not, it would be managenent. Therefore, whatever switching,
transferring and industrial work required by managenent of trainme in
connection with the train for which they are the crew nust be done by
them |In doing sok because of this contractual assignnent, they are
not infringing upon the rights of yardnen.

There is no anbiguity in the | anguage used in Article 140. A broad,
all-inclusive obligation was agreed to by the parties "...swtching
required in connection with their owm train?.." As Professor Bora
Laskin put it in Case No. 804:

"Swi tching includes pick-up as well as set-off of cars (as article
| 8 shows) and where a road crew lifts cars destined for forward
travel as part of its train, picking themup froma nmarshalling
track area, whether it be on one track or on nore than one, the
work can only be described as “switching incidental' to their own
train or assignnments.”

I would add to Professor Laskin's description as to the forward part
of atrip, with which he was particularly concerned, such sw tching

as is necessary upon arrival when it is done "in connection with the
train for which they are the crew. "



It is to be understood if such switching is done by trainnment, they
receive additional pay for perform ng such duties, as provided in
Article 10, Rules (a) and (b).

Enmphasi s was placed in one of the clains nade under Article 140 to
the words " putting their own train away (including caboose ) on a
m ni mum of tracks."

In view of the finding that under this Article trainnen are required
to do switching in connection with their own train, and to the fact
that no negotiated limt has been placed upon that requirenent the
term " m ni num nunber of tracks"” must remain a matter for deter-

m nati on by managenent in pursuance of their obligation to carry on
an efficient operation.

Comment has been nmade that conversations during the course of
negoti ati ons and under st andi ngs gai ned therefrom by either party have
no | egal bearing upon the construction of the witten provision
During the negotiations of 196l-62 the Brotherhood did attenpt to
have the words then contained in Article |40 "perform ng sw tching

incidental to their own train or assignnment” deleted. |In that they
wer e unsuccessful. Those words, of course, cannot now be del eted by
the Arbitrator. |f yardnmen are to gain conplete proprietary rights
in yards over all switching, transferring, etc., it remains a matter

for future negotiations. Further, if trainnen required to do this
work at the initial or termnal stage of a trip in connection with
their, are to receive in addition to the extra pay now provi ded for
in Article 10, yardmen's conpensation that, too, renmains a matter for
future negotiation. It has not been achieved by the existing
provi si ons.

Applying this reasoning to the facts set forth in this particular
case, | find all switching clainmed for was done "in connection with
their owmn train" as provided for in Article 140. This clai m nust

t heref ore be disall owed.

Wth respect to the clainms of yardmen, it should be clear fromthe

foregoing that they have no clai mupon swi tching, transferring, or

i ndustrial work when it is performed by trainmen in closed yards in
connection with their trains.

Those clains are al so disall owed.



(SGD.) J. A. HANRAHAN

Arbitrator



