CANADI AN RAI LWAY OFFI CE OF ARBI RTARI ON
CASE NO. 15

Heard at Montreal, Mnday, Novenber 15th, 1965

Concer ni ng

CANADI AN PACI FI C RAI LWAY COMPANY ( PACI FI C REG ON)
and

TRANSPORTATI ON- COVMUNI CATI ON EMPLOYEES UNI ON

DI SPUTE:

Thi s di spute concerns claimof Operator J.A Regehr for the right to
occupy the dwelling at Wetaskiwi n, Al berta, under the provisions of
Clauses 1 and 4 of Article 13 of the Collective Agreenent.

JO NT STATEMENT OF | SSUE:

On August 5th, 1964, the agency dwelling at Wetaskiw n becane
vacant. The position had been advertised, with dwelling, but the
successful applicant for the position elected to reside el sewhere.
The two senior operators at that |ocation were asked if they were
interested in occupying the dwelling and both indicated they were
not. Operator J.A Regehr had requested that he be permtted to
occupy the dwelling and he was advised he could do so at a rental of
$40. 00 per nonth; this was |ater reduced to $30.00 per nonth.

Oper at or Regehr contended t he Conpany was obligated to provide the
dwelling to himat a rental of $5.00 per nonth, and that, in
addition, while occupying the dwelling, he be allowed free fuel and
light. In support of this contention the follow ng rules of the
Col I ective Agreenent were quoted:

ARTI CLE 13, CLAUSE (1)

"At stations where dwelling, fuel and Iight are provided, the

dwel ling as far as practicable will be reserved exclusively for the
use of the Agent and his fam |y, unless he elects to reside

el sewhere, in which event the senior permanently established
Operator having a famly shall have the first refusal. [If no

assi gned Agent at any station with dwelling, the senior permanently
established Operator with a fanmly shall have the exclusive use of
the station dwelling, except that a junior Tel egrapher occupying a
dwelling may retain it in preference to a senior Tel egrapher |ater
appoi nted. "

ARTI CLE 13, CLAUSE (4)

"A rental deduction of $5.00 per nonth will be made from all



Tel egr aphers occupyi ng Conpany's dwel | ings unless, in the opinion
of the Superintendent, such amount should be reduced."

The Conpany declined the claimof Operator Regehr on the grounds
there is no requirenent under the Collective Agreenent that he be
supplied with dwelling accommbdati on at Wetaski w n.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) R B. COPELAND (Sgd.) A M FRASER
System General Chairman General Manager -

Paci fic Regi on

There appeared on behal f of the Conpany:

J. C. Anderson Asst. Manager Labour Rel ations, C. P.R
Mont r eal
J. G Benedetti Supervi sor of Personnel & Labour

Rel ati ons, C.P. R, Vancouver.

And on behal f of the Brotherhood:

R B. Copel and System General Chairman, T.C E. U
W nni peg.

R A Perrault CGeneral Chairman Eastern Lines, T.C.E. U
Mont r eal

AWARDS OF THE ARBI TRATOR

As indicated in the Joint Statenment of Issue, the Conpany advertised
an opening for an agency at Wetaskiwin, Alberta, on May 19, |964.
The advertisenent told that a dwelling would be provided the
successful applicant.

The opportunity to live in this conpany dwelling at a nonthly cost of
$5. 00 was declined by the new agent. 1In order of seniority, the
Conpany then canvassed two tel egraph operators. They al so decli ned.
The grievor was not given a simlar opportunity. He was below the
other two in seniority. However, he nmade a witten application to be
supplied this acconmpdation. He was told he could live in the
dwel | i ng, but the cost to himwould be $40. 00 per nmonth. At that
time he was advised that under the terns of the collective agreenent
t he Conpany was under no obligation to provdi e such acconmodation to
hi m

ARTI CLE 13, CLAUSE (1)



"At stations where dwelling, fuel and Iight are provided, the
dwelling as far as practicable will be reserved exclusively for the
use of the Agent and his fam |y, unless he elects to reside

el sewhere, in which event the senior permanently established
Operator having a famly shall have the first refusal. [If no

assi gned Agent at any station with dwelling, the senior permanently
established Operator with a fanmily shall have the exclusive use of
the station dwelling, except that a junior Tel egrapher occupying a
dwelling may retain it in preference to a senior Tel egrapher |ater
appoi nted. "

ARTI CLE 13, CLAUSE (4)

"A rental deduction of $5.00 per nonth will be made from all
Tel egraphers occupyi ng Conpany's dwel | ings unless, in the opinion
of the Superintendent, such amount should be reduced."

For the grievor M. Copel and described the failure of the Conpany to
grant this privilege to Operator Regehr was a clear violation of
Section 4.

For the Conpany M. Benedetti urged the provision in question carried
with it no obligation upon the Conpany to supply acconopdation for
those nentioned therein. The word used, nanely, "provide" indicated
the prerogative to supply accommopdation in the manner described was
vested in the Conpany alone. The only provision in this Article
requiring accommodation to be supplied was that contained in Section
3, reading

"Tel egraphers living at outlying points where no living
accommodati on can be secured will be provided with suitable living
quarters which shall be for their exclusive use."

This control by nanagenent was further indicated, M. Benedett
suggested, in Section 5 of this Article, providing that the Conpany
has the right to require an occupant to vacate such living quarters.

A study of Section 1 of this Article establishes substance for

M. Benedetti's reasoning, that what follows in the Article is only
to apply when the Conpany has offered to provide such quarters. The
di stinction can be seen readily by conparison with the | anguage used
in Section 3, which indicates a negoitated right of a tel egrapher
operator to such accommodation in the areas nentioned.

In this matter, however, | am convinced the Conpany indicated in its
advertisenent an intention to provide accommodati on to those
mentioned in the Article. The question remaining is whether the
grievor is one of those so descri bed.

To be able to live in quarters, apparently suitable for such a
purpose, at a cost of $5.00 per nmonth represents a nonetary benefit
over and above income fromsalary. Did the Conpany intend granting
such a privilege to enployees other than those specifically described
in Clause |? The only enployees therein nentioned are, first, the
agent, and next, "the senior permanently established operator...."
There is nothing in the provision referring to those operators | ower
in the seniority scale.



As stated, in this instance the accompdati on was offered the "senior
permanent |y established operator” and he declined. The Company's
offer in Article I3 nentions no others.

Al t hough not required by contractual obligation, and acting under its
prerogative to give or not to give over and above the contents of the
agreenent, it would, of course, be open to the Conpany to offer it,
as in this instance, to the next lowest in seniority. Wen the
second operator declined, the Conmpany decided to go no |ower in the
seniority scale.

To grant this claim it is apparent that Article 13 would have to be
changed to include those lower in the seniority scale in the case of
a refusal on the part of those described. In other words, once the
Conpany has indicated by an advertisenent the intention to provide
the Conpany has indicated by an adverti senent the intention to
provide living acconmodation to an agent, and both the successfu
applicant and the "senior permanently established operator” have
declined, the offer would be extended to those |lower in the seniority
scale. That, of course, does not appear. The possibility of
accommodation at $5.00 per nmonth is linmted to the two enpl oyees
speci fied by the | anguage used.

For these reasons this clai mnust be denied.

?J?BI TRATOR



