CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 16
Heard at Montreal, Mnday, Novenber 15th, 1965
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (SD & PC DEPT)
and
THE BROTHERHOOD OF RAI LROAD TRAI NVAN
DI SPUTE:

In declining paynment of statutory holiday pay in respect of January
1st, 1965, to Waiter S. Harrow, the Brotherhood all eges the Conpany
has viol ated the provisions of Article 16, Section 5, third

par agr aph, of the Collective Agreenent.

JO NT STATEMENT OF | SSUE:

Waiter Harrow was a regul arly assigned enpl oyee worki ng out of

W nni peg, his assigned run being due out the eveni ng of Decenber
28th, 1964.. On that day he had his wife call the Platform Ofice
and report he would not, due to illness, be available to protect his
assignment. On January 5th, 1965, the date his assignment was next
due out, he reported he was available for duty. Witer Harrow was,

t herefore, not available for service from Decenber 29th, 1964, to
January 4th, 1965, both dates inclusive. He subsequently requested
and was granted annual vacation paynent for January 1st, 2nd, 3rd and
4t h, 1965.

Waiter HarroWcl ai med statutory holiday paynent for New Year's Day,
January 1st, 1965. Paynent of claimwas declined by the Conmpnay on

t he grounds that under the provisions of Article 16, Section 5, third
par agraph, Waiter Harrow did not fulfill the qualifications required
to entitle himto holiday pay for January |st, 1965.

ARTI CLE 16, SECTION 5, PARAGRAPH 3, READS:

“I'n order to qualify for pay for any one of such holidays, an
enpl oyee nust have rendered 520 hours' cunul ative service
within a twelve-nmonth period since the | ast date of enploynent
and rnust, inmediately preceding and i medi ately foll ow ng such
hol i day, have fulfilled the requirenments of his assignment, or
have been in service or available for service fromthe spare
board. An enpl oyee absent account vacation with pay shall be
con- sidered as having rendered conpensated service on such
vacation days for the purpose of the application of this
Section. An enployee on properly authorized | eave of absence
i medi ately preceding or immediately follow ng a holiday, but
not both, who renders conpensated service on his assignnent,
or is in service or available for service fromthe spare
board, imedi ately preceding or follow ng the holiday, shal
be considered as eligible for pay for the holiday if otherw se



qual i fied Should an enpl oyee render conpensated service on his
assignment, or be in service or available for service fromthe
spare board, inmediately preceding a holiday and be prevented
by injury, other than one entitling himto receive Wrknen's
Conpensati on paynents, from working on his assignnent, or
being in service or available for service fromthe spare
board, i mediately follow ng the holiday, he shall be
considered eligible for pay for the holiday if otherw se

qualified.”
FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) J. R BROMNE (Sgd.) THOS. P. JAMES
General Chai r man MANAGER, S.D.P.C. & N. S.

There appeared on behal f of the Conpany:

T. P. Janes Manager, S.D., P.C. & NS. - CP.R
Montrea
L. R Scarratt Asst. to Manager, S.D., P.C. & N S. -

C.P.R Mont r ea

And on behal f of the Brotherhood:

J. R Brown CGeneral Chairman, B. R T.
Mont r ea

AWARD OF THE ARBI TRATOR

The grievor, a waiter regularly assigned working out of Wnnipeg on
the "Canadi an" trains 1 and 2, was due out on his assignnent on the
eveni ng of Decenber 28, 1964. On that day he had his wife call the
platformoffice and report that because of illness he would not be
goi ng on his run.

On January 5, 1965, the day the grievor's assignnment was again due
out, he telephoned to report he was avail able. Subsequent to his
return to duty on Jaruary 5th, he requested and was granted four days
annual vacation with pay fromJanuary 1 to 4, 1965, inclusive. The
gri evor subsequently clainmed statutory holiday paynent for New
Year's, on the basis that by being on vacation on January 1, he
qualified for such paynent.

Article 16, Section 5, paragraph 3 of the Agreenent reads:

"In order to qualify for pay for any one of such holidays,
an enpl oyee nust have rendered 520 hours' cunul ative
service within a twelve-nonth period since the | ast date
of enploynent and nust, imedi ately precedi ng and
i medi ately follow ng such holiday, have fulfilled the
requi renents of his assignment, or have been in service or
avail able for service fromthe spare board .......... "

There was no dispute that the grievor had 520 hours cumul ative
service within a twelve-nmonth period However, it was al so clear he



was not present to fill the requirenments of his assignnent
"inmredi ately preceding and i nmedi ately follow ng such holiday."

There is nothing in the provision recognizing absence because of
illness as constituting a waiver to this requirenment. The history of
such a provision in collective agreenents establishes this

requi renent as an attenpt to control enployees' |engthening the
singl e holiday by absence either the day before or the day after.

Il ness was found to be the nost common excuse for such absences.

For this reason, some industrial agreenments contain a qualification
permitting a verified illness being accepted as qualification for
hol i day pay. That qualification of course, does not appear in this
agreement .

The next sentence in paragraph 3 reads:

"An enpl oyee absent account vacation with pay

shall be considered as having rendered conpensated
service on such vacation days for the purpose of
the application of this section ...... "

This undoubtedly is to pernit absence while on vacation to be counted
in conputing the required 520 hours of cunulative service. It is not
designed to indicate an intention that if a holiday occurs during an
aut hori zed vacation, the enployee would be entitled to a further
day's vacation with pay, or an additional day's pay, as sonetines
appears in industrial agreenents.

The next sentence is of deternining inportance to this claim It
reads:

"An enpl oyee on a properly authorized | eave of absence

i medi ately preceding or immediately follow ng a holiday, but
not both, who renders conpensated service on his assignnent, or
is in service or available for service fromthe spare board,

i medi ately preceding or follow ng the holiday, shall be
considered as eligible for pay for the holiday if otherw se
qualified.”

For the grievor M. Browne referred the Arbitrator to Article 16,
Section 1, Clause (e), reading in part:

"Time off duty on account of bona fide illness, injury, to
attend conmittee nmeetings, called to court as a w tness,
or jury duty, not exceeding a total of 60 days in any
cal endar year, shall be included in the conputation of
service for vacation purposes.”

M . Browne contended that because a | eave of absence on account of a
bona fide illness is recognized for vacation purposes, it should be
accepted as the true interpretation of the intent in the statutory
bol i day rul e.

For the Conmpany, M. Janes urged that the only requirenment net by the
grievor to qualify himfor this holiday was the fact he had

accurnul ated the required nunmber of hours of service prior to the date
in question. He enphasized he had not fulfilled the requirenents of



hi s assignment i medi ately preceding and irmediately foll ow ng the
holiday. His absence because of illness was not an authorized | eave.
An aut horized | eave he declared, is one which has been requested and
granted prior to the comencenent of the period of absence. What
occurred in this instance was that the grievor had "booked sick".

Not hing in the provision contenplates this act as one qualifying him
for holiday pay.

At first glance, it would appear that the granting by the conmpany of
a |l eave of absence for vacation purposes for a period that included
the holiday in question should be considered an "authorized | eave".
A study of the provisions, however, provides this conclusion
untenable. The third paragraph of Section 5 deals with a "properly
authorized | eave of absence". It states that where an enployee is on
such a | eave immediately preceding or follow ng the holiday but not
on both "who renders conpensated service on his

assignnment....... i medi ately preceding or follow ng the holiday,
shall be considered as eligible for pay for the holiday if otherw se
qualified.”

Qovi ously, while on an authorized | eave "imediately following this
hol i day, the grievor had not fulfilled the other requirenment to
"render conpensated service on his assignnent...inmediately preceding
or following the holiday". An absence because of illness does not
bring himwithin the negotiated terns contained in the Article
concerning statutory holidays.

For these reasons this clai mnust be denied.

J. A HANRAHAN
ARBI TRATOR



