CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 23
Heard at Montreal, Mnday, January 10th, 1966
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY ( PRAI RI E REG ON)
and

TRANSPORTATI ON- COMVUI NI CATI ON EMPLOYEES UNI ON

EX- PARTE

DI SPUTE:

Thi s di spute concerns the manner enployed in the Dispatching Ofice
at Moose Jaw, Saskatchewan, to provide relief, one day per week, to
relieve the Chief Dispatcher, by a regularly assigned Di spatcher

AWARD OF THE ARBI TRATOR

The issue giving rise to a dispute between the parties is the refusa

by the Conpany to conply with the Union's request to reduce fromfive
to four days the work week of a dispatcher when the services of such

enpl oyee are utilized on one of his rest days each week to relieve in
the position of chief dispatcher, which position is outside thc scope
of the agreenment between the conpany and the union.

For the Conmpany M. Anderson raised a prelimnary objection as to the
arbitrability of this contention. He clainmed that while the Union

cl ai med what occurred was in violation of Article 7, Clause 1 of the
col l ective agreenent, the scope of the agreement shown on page 3
thereof clearly sets forth those it governs. A chief dispatcher is
not included. Therefore, the terns of tbe collective agreenent do
not apply to the position of chief dispatcher, which is an officia
position invol ving nmanagerial functions.

M. Anderson further urged that the terns of reference of the
Canadi an Railway O fice of Arbitration strengthened his contention
Cl ause 5 thereof reading:

"The jurisdiction of the Arbitrator shall extend and be |linmted
to the arbitration, at the instance in each case of a rail way,
being a signatory hereto, or of one or nore of its enpl oyees
represented by a bargaining agent, being a signatory hereto, of
di sputes respecting the neaning of alleged violation of any one
or nore of the provisions of a valid and subsisting collective
agreement between such railway and bargai ning agent, including a
claimby an enpl oyee that he has been unjustly disciplined or
di scharged; but such jurisdiction shall be conditioned al ways



upon the subm ssion of the dispute to the Ofice of Arbitration
in strict accordance with the terms of this agreenent.”

There being no dispute existing within the nmeaning of the collective
agreenent, M. Anderson concluded, there is no arbitrable dispute
that oan legitimately be placed before the Canadi an Railway O fice of
Arbitration.

For the claimant M. Copel and urged that the question involved a
deternmination as to whether Article 7, Clause 1 of the collective
agreenent was being violated as that provision affected the

enpl oyee's right to a five day work week. Therefore, it was a matter
that properly came within the terns of reference of this Arbitrator

The Arbitrator decided to reserve this question and asked the parties
to proceed with a discussion as to the nerits.

Dealing first with the question of the arbitrability of the Union's
claim |1 amconvinced there is a question to be deternm ned within the
scope of my jurisdiction; namely, whether the facts disclose that the
Conpany insisted upon the enployees in question working nore than the
forty hours provided for in Article 7, Clause 1, even though the work
beyond that period is not covered in the Union's scope of
representation. This involves consideration of the actual facts,

and, in nmy opinion, the problemcannot be finalized on the bare

prem se as to the kind of work perfornmed beyond the forty hours.

M. Copel and expl ai ned the dispute actually concerned the method
enployed in providing relief for the chief dispatcher in the train
di spatching office at Mbose Jaw one day per week, in order that he
may enjoy a rest day. The Chief Dispatcher is being relieved on his
rest day by a dispatcher. The dispatcher concerned, in addition to
provi ding such relief on his sixth day, is working a full-tine,
five-day, forty-hour per week assignnment. Thus, he clained, the

di spatcher is working a six day week

While disclaimng any desire to claimjurisdiction over any enpl oyee
working in an official capacity with the Conpany, M. Copel and

cl ai ned the nenbership of the Union should not be required to violate
the terms of the collective agreenent in this manner; that when an
enpl oyee covered by the agreenent is required to work one day per
week in an official capacity he should not be required to work beyond
four additional days in the sane week.

Article 7, Clause 1 of the Collective Agreenment reads:

"Effective June 1st, 1951, the Conpany will establish for al

Tel egraphers included in this agreenent, unless otherw se
excepted herein, a work week of forty hours consisting of five
days of eight hours each, with two consecutive rest days in
each seven, subject to the followi ng nmodifications: The work
weeks may be staggered in accordance with the Conpany's
operational requirements. This clause shall not be construed
to create a guarantee of any nunber of hours or days of work
not el sewhere provided for in this Agreement."

In answer to a question by the Arbitrator, M. Copeland adnitted that



the enpl oyee in question was not actually assigned to this extra
day's enploynent; it was offered to him He explained there was a
fear existing that if he refused to accept, it would jeopardize his
opportunity for pronotion.

For the Conmpany M. Anderson contended that tel egraphers are
regularly assigned to a forty hour work week, consisting of five days
of eight hours each and with two assigned rest days in each seven.

No tel egrapher assigned to a regular position in accordance with the
terms of the collective agreenent at Moose Jaw is required to work on
an assigned rest day in the official capacity of chief dispatcher

The answer to this problem was concisely put by M. Anderson in
stating that when a tel egrapher, on his rest days, takes enpl oynent
that is outside the scope of the collective agreement, whether it be
within or without the enploynent of the conpany, such enpl oynent does
not in any way form part of the work week covered by Article 7,
Clause 1 of the collective agreenent.

To succeed in a claimof this sort it would be necessary for the
Union to establish that the Conpany conpelled a nenber of the
bargaining unit to work beyond his ordinary work week. In the
circunstances rel ated, the enpl oyees concerned use their own
discretion to work or not to work on their rest days. Sone

i ndustrial agreenents contain a provision specifying overtine as
being on a voluntary basis. |In other words, the conpany concerned
has no right to conpel an enpl oyee to undertake such an assi gnment.
This is a conparable situation

For these reasons this claimis disallowed.

J. A HANRAHAN
ARBI TRATOR



