CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 34
Heard at Montreal, Mnday, April 18th, 1966
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY ( PACI FI C REG ON)
and

THE BROTHERHOOD OF RAI LROAD TRAI NVEN

Dl SPUTE:

Di sm ssal of Conductor J. Cartwight and Brakeman T. P. Jones and P.
Witas for refusal to carry out regular duties, Port Alberni, B. C,
May 21st, 1964.

JO NT STATEMENT OF | SSUE:

These three enpl oyees were nenbers of a train crew in pool service
called for 5:30K to switch at Port Al berni, B.C., before |eaving for
their hone terminal at Wellcox, B.C. Switching commenced on tine and
progressed according to work listed until the crew was required to
lift 6 cars fromthe Salt Spur of the Sonmass Division plant of
McM Il am Bl oedel and Power River Industries (Alberni) Ltd. The crew
refused to performthe switching because the cars to be lifted were
on a track in a strike-bound plant.

After refusing to performthe switching, the crew was instructed to
work their train back to Wellcox where they were taken out of service
for investigation. On the follow ng day, My 22nd, they were
informed of their disnissal for refusal to carry out regular duties.

The Brotherhood of Railroad Trai nnen has requested the reinstatenent
of these enployees with full paynent for all time |ost which the
Conpany has decl i ned.

FOR THE EMPLOYEES: FOR THE COMPANY:
(Sgd.) S. McDONALD (Sgd.) A. M FRASER
GENERAL CHAI RMAN GENERAL MANAGER (PACI FIC
REG ON)
There appeared on behslr of the Conpany:
J. G Benedetti Supervi sor Personnel & Lab. Rel's., C.P.R
Vancouver
H G MG nn Asst. to Manager Labour Relations, C P.R
Mont r eal
C. F. Parkinson Labour Rel ations Assistant, C.P.R,

Mont r eal



W R. MCracken Superintendent, C.P.R Vancouver

And on behal f of the Brotherhood:

S. McDonal d General Chairman, B.R T., Calgary
H. J. Dougl as Local Chairman, B.R T., Victoria

AWARD OF THE ARBI TRATOR

Because of M. MDonald' s frank adm ssion that the enpl oyees
concerned were at fault in their refusal to assist in nmoving cars
froma strike-bound plant, it is unrecessary to give nore than a
brief recital of the facts.

Fol | owi ng the breakdown of contract negotiations between MacM I | an,
Bl oedel & Powel|l River Conpany and the O fice Enpl oyees |Internationa
Union, a strike was called at thc Port Al berni operation

I medi ately picket |ines were established at various operations of
thi s Conpany.

The Port Alberni plant is provided with rail service by Canadi an

Paci fic by neans of industrial tracks into the various sections of
the plant. Switching operations conmenced on the norning in question
at the Port Al berni yard. Wen a nove was nade eastward on the main
line for the purpose of proceeding to the salt spur in the Sonass

pl ant, where the next work was |listed, a stop was nmade at the west
main |ine switch. At that point Conductor Cartwight infornmed

Assi stant Superintendent that he did not wish to proceed into the
salt spur to lift cars because he considered they were "hot cars",
due to their being on a track of a strike-bound plant which was being
pi cketed. Trai nmen Witas and Jones al so advi sed they woul d not
performthe required switching for fear of reprisal. Simlar action
was taken by the fireman. The engineer continued to performhis
regul ar duti es.

There were no pickets either near or in the inmediate vicinity of the
Somass Division plant. In the investigation that was subsequently
hel d these enpl oyees adnm tted being counselled as to the possible
seri ous consequences of their refusal to carry out their duties.

As indicated they were di scharged.

The Union's recognition of the blameworthy conduct of these enpl oyees
was disclosed in a letter fromthe General Chairman to the Cenera
Manager of the Pacific Region of the Conpany on December 29, 1965.

It read in part:

"While Cartwright and crew did not fully understand the
position they were placing thenselves in at the tinme of the
occurrence at Port Alberni, | can assure you that | nade it
very clear to them personally that they had placed thensel ves
in a position of refusing to carry out their regular duties
wi t hout justification. | advised you of this in ny letter of
February 26, 1965, and this crew fully realizes now that the



exi sting circumstances did not warrant refusal to carry out
their regular duties.”

The basis of M. MDonald' s plea for these enpl oyees was that the
penalty of discharge was too harsh in the particular circunstances.
While admtting there was no i medi ate danger of physical harmat the
site on the occasion in question, it was stressed that the total work
force of approxinmately 3,000 enpl oyees were actually on strike as
result of their refusal to cross picket |lines. The town has a
popul ati on of approximately 17,000. It was said the nenbers of these
uni ons pride thenselves on their mlitancy and an expl osive situation
al ready existed because feelings were running high. While pickets
were not imrediately visible, when the assistant superintendent and
anot her enpl oyee | ater took the engine into the property, sone

qui ckly appeared to find out what was goi ng on and who was doi ng the
swi t chi ng.

M. MDonald stressed the action taken by the Conpany agai nst these
enpl oyees was excessive in conparison with penalties inmposed for
conpar abl e bl amewortby conduct. He pointed to the fact that on the
foll owi ng day, when strikers were mlling around this plant, a crew
who had refused to switch this sane property, were given a penalty of
20 denerit marks agai nst the conductor and 10 denerit marks agai nst
each of the two brakemen.

Feelings ran hi gh anong enpl oyees of the railway because of the
penalty i nposed on these enployees. The follow ng day only seven nen
were available for duty on the Esquimalt and Nanai no Railway, 25
havi ng booked si ck.

In February, 1964, M. MDonald related, a yard crew i n Vancouver
Term nal refused to handle so called "hot cars" that had been
received fromthe Pacific Great Eastern Railway at North Vancouver
where a Trainnmen's Strike was in progress. Wen this crew was taken
out of service for investigation an epedem c of booking sick broke
out anong all branches of the service. Wthin 24 hours not a single
yardnman was avail able for service at the term nal

That crew received denerit marks but no enpl oyee was di sm ssed.

A simlar situation arose in July. This incident did not result in
the di sm ssal of any enpl oyee.

In Septenber, 1965, a strike of the G| and Chem cal Wirkers Union
caused enpl oyees of this railway to refuse to cross picket |ines.

The Conpany apparently recogni zed the fear these enpl oyees had of
reprisal s agai nst thenselves, their w ves, or personal property.
There it was arranged that supervisory officers would take over from
train crews when picket lines had to be crossed to perform switching.

In that case there was no dism ssal. Denerit marks were assessed.

During the course of the lengthy strike involving the Gl and

Chemi cal Workers, an incident occurred at Kam oops, British Col unbia,
wi th enpl oyees refusing to cross picket lines. Again cach of the
crew was given 20 denerit marks.



M. MDonal d placed particul ar enphasis upon the case of Conduct or
J.C. Teel, who at Medicine Hat in 1954 received a debit of 20 denerit
marks for "Failing to |lift cars after having been instructed to do
so". The reason in that case for the refusal was that the enpl oyee
was tired. He was on duty barely 8 hours at that tine and woul d not
have been permtted to book rest until 12 hours on duty.

The result in that case was exactly the sanme as in these enpl oyees
refusal - cars were not noved by those required to do so. In Teel's
case, however, M. MDonald suggested, there was a willful ness not
present in the case of these enployees, if proper consideration had
been given to the real opprobriumtraditionally suffered by one union
menber failing to assist other union nenmbers in struggles for what
they believe to be their economic rights. This, he clained, was over
and above the danger, not unknown in such instances, of persona
injury or danmge to property.

M MDonal d also referred the Arbitrator to five decisions of the
former Canadi an Railway Board of Adjustnent dealing with refusal to

carry out orders. In two of these dism ssal was changed to
reinstatenment w thout pay for time lost; in two cases denerit marks
t hat had been assessed were renoved. |In one the denerit marks were

renoved and changed to a "caution".

One of these exanples, Case No. 706, where an engi neer had been

di sci plined by the assessnment of denerit marks for refusal to carry
out switching operations at a strike-bound plant, thc Board held the
denerit marks should be removed from his record

M. Benedetti referred the Arbitrator to certain sections of the
Rai |l way Act, providing the right of users of the Railway to receive
services from Canadi an Pacific; that this is an enforceable | ega
right; if denied without cause, damages nmay be assessed.

In M. Benedetti's view the action taken by these enpl oyees woul d be
justified only when a reasonabl e apprehensi on existed of injury to
thenmsel ves, their fanmlies or danger to their property; that this
reasonabl e apprehensi on nust be such as can be proved in evidence by
facts that show overwhel mi ngly that substantial grounds existed for
t he apprehensi on cl ai ned.

As indicated, the Brotherhood recogni zes the position of the Conpany.
The General Chairman had personally nmade plain to the enpl oyees

i nvol ved there was every right for the Conpany to inpose disciplinary
consequences. The question is whether in the circunstanoes outlined
they were such as would warrant dism ssal of the conductor who had
been empl oyed with this conpany for fifteen years, Brakeman Jones,
who had been with the conpany el even years or Trainman P. Wit as,

enpl oyed with this conpany for fifteen years - all apparently with
unbl em shed work records.

Again to be weighed is how can the particular circunstances in this
incident justify the extrenme action taken in the |light of exanples of
much | ess serious consequences to those sinilarly blanmeworthy.

Per haps not hi ng reduces the general value of disciplinary action as
much as uneven justice. | suppose the Conpany woul d be quite
justified, if they decided to take such action in all cases, to



notify their enployees that despite the type of penalties that have
been inmposed in the past, discharge would follow the first refusal of
an enployee to carry out his duties when they involved crossing the
pi cket line of a strike-bound property. This action would only be
taken, | would imagine, after due wei ght had been given to the
traditional |oyalty required of enployees who are uni on nenbers when
a strike is in progress. Consideration would also have to be given
as to whether this type of refusal can be distinguished froma wlful
refusal such as described in the case of the enpl oyee Tee

Bl ameworthy certainly. Deserving of disciplinary action, yes.

Di scharge for the first infraction? A great deal of thought would

i ndeed have to be given before such a rule cane into effect.

W t hout in anyway condoni ng the action of these enpl oyees, because of
their long unbl em shed enrollnment with this Conpany and the | ack of
circunstances that nmade their culpability greater than others dealt
with, | do not believe discharge was reasonabl e.

I find, therefore, these three enployees should be forthwith returned
to their fornmer occupations; that their records show a two weeks
suspensi on wi thout pay fromthe date of the incident; that they be
pai d what they would have earned with the Conpany in the interva
fromthe first day follow ng conpletion of the suspension period
until the date of their return to enploynent follow ng this decision
| ess any sum each nmay have earned in other occupations during that
peri od.

J. A HANRAHAN
ARBI TRATOR



