CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 36
Heard at Montreal, Mnday, April 18th, 1966
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS ( PRAI RI E REG ON)
and
THE BROTHERHOOD OF RAI LROAD TRAI NMEN

EX PARTE

DI SPUTE:

I nvol ves 35 clainms submitted by various yardnen at W nni peg on
various dates between August 1st and Septenber 9th, 1964, for eight
hours each account not called to pilot Train No. 9's diesel units
bet ween Uni on Depot and East Yard, W nni peg.

There appeared on behal f of the Conpany:

R St. Pierre Labour Rel ations Assistant, C.N.R Montrea
A. D. Andrew Seni or Agreenents Analyst, C.N.R, Mntrea
A. J. DelTorto Labour Rel ations Assistant, C.N.R Montrea

And on behal f of the Brotherhood:

H C. Walsh General Chairman, B.R T., W nnipeg

AWARD OF THE ARBI TRATOR

M. St Pierre outlined on behalf of the Conpany the reasons it was
claimed this matter was barred fromarbitrati on because of it not
being presented within the tinme specified in tho collective
agreement .

Article 22, as amended by nutual agreenent under date of February 11
1965, provides, in part:

"Clause (b) - Final Settlenent of Disputes:

A decision rendered under Step 4 of the Gievance
Procedure shall be examined in joint conference by the
Labour Rel ations Section of the Personnel & Labour

Rel ati ons Departnent at System Headquarters and the

General Chairman, prior to appeal to arbitration. The
request for joint conference acconpani ed by the

Br ot herhood's contention and all relevant information

shall be subnmitted in witing within 60 cal endar days from
the date decision is rendered at Step 4 of the grievance
procedure, otherw se the grievance shall becone invalid.



A grievance which is not settled in such joint conference
may be referred by either party to the Canadi an Rail way
Ofice of Arbitration for final and binding settlenent

wi t hout stoppage of work. A request for arbitration shal
be made within 60 cal endar days fromthe date decision is
rendered in witing by the Assistant Vice-President -
Labour Relations, by filing witten notice thereof with
the Canadi an Railway Office of Arbitration and on the sane
date a copy of such filed notice will be transmitted to
the other party to the grievance.

The time limts specified in this Clause (b) may be
extended by mutual agreenent between thc Assistant
Vi ce-President - Labour Relations and the Genera
Chai r man.

Under date of Decenber 6, 1965, the General Chairman was notified by
a letter over the signature of the Assistant Vice-President, Labour
Rel ati ons, reading in part:

"I n accordance with the procedure set forth in Article 22,
Cl ause (b) of the Yardnen's Agreenent, Article 5, Rule 77,
Cl ause (b) of the Trainnmen's agreenment....... the foll ow ng
di sputes were exanmined in joint conference by the Labour
Rel ati ons Section of the Personnel and Labour Rel ations
Department and the General Chairman at Montreal on
Decenber 1st and 2nd. The decision rendered on each of
the disputes is as shown bel ow "

What followed dealt with matters other than involved in this dispute.
Wth reference to it, however, this appeared:

"Thirty-five clainms submitted by yardman.......

On the basis of the information supplied by the

Brot herhood to date all of these clains are denied.
However, at the joint conference you stated that the

Assi stant Yardmaster (s) and Yardnmaster (s) who allegedly
performed piloting were instructed by the Conpany to
"pilot' the |loconotives. You undertook to supply the
Conpany with statenents to that effect signed by the

Assi stant Yardmaster (s) and Yardnmaster (s) involved. W
agreed that if such signed docunents were received the
clainms would be further reviewed by the Conpany and this
wi |l be done provided the documents are received in this
office prior to the expiration of the 60-day tine limt
for a request for arbitration as set forth in Article 22,
t he second paragraph of Clause (b) of the Yardnmen's
Agreenent . "

On Decenber 14th the General Chairman replied to the Assistant
Vi ce- Presi dent, saying in part:

"I wish to refer to your comment in Item2 of your letter
dealing with the thirty-five clains.......



For clarification of all concerned | wi sh to explain that
I have undertaken to obtain signed docunments to the effect
that the yardmasters and assistant yardnmasters involved
had been instructed or requested to acconpany the
novenments referred to by supervisors and to perform what
we contend to be piloting of those novenents.

I cannot accept the enphasis placed on the word 'pilot' as
shown in your conment."

On January 14, 1966, the Assistant Vice-President replied, stating in
part:

"W are at a |l oss to understand why you object to the
enphasis placed on the word 'pilot' in view of the fact
that this is the word used by you in submitting the clains
to us Furthernore, you are progressing the clains on the
basis that Article 4, Clause (a) of the Yardnen's
agreenent has been allegedly violated, and the article
itself nost clearly states 'when pilots are required...."

No commruni cation was received fromthe General Chairnman in answer to
that letter. On February 23, 1966, a letter fromthe Assistant
Vice-President to the General Chairman said, in part:

"You will recall that you undertook to supply. the Conpany with
statements from Yardnasters and Assistant Yardmasters to the
effect that they had been instructed by the Conmpany to ' pil ot
| oconptives. The Conpany agreed that, provided such statenents
were received by this office within the 60 days in which a request
for arbitration is to be made, we would review the clainms further.
That 60 days expired on February 4.

Since the prom sed statenents have not been forthcom ng, we are
returning herewith the time clains connccted with the dispute.”

On February 24th the General Chairman wote to the Assistant
Vi ce-President, stating in part:

"Pl ease find enclosed a copy of statenent received from Yardmaster
J. K. Canpbell indicating that he was requested to take the diese
units off of Trains 9 and 10 and 103 fromthe depot to East Yard
and return themto the depot."

The crux of M. Walsh's argunment was that because of what he

consi dered a m sunderstandi ng between the parties as to statenents
made during the Joint Conference, as indicated by his letter of
Decenber 14th, the subsequent, correspondence in effect prolonged the
60 day tinme limt. This was indicated in a letter fromhimto the
Assi stant Vice-President under date of February 28th, twenty-four
days after the expiry date, reading in part:

"Pl ease be advised that | do not concur with you; further to
your letter of Decenber 6, 1965, | wote you in connection with
this di spute under date of Decenber 14, 1965. You wote nme in
connection with this matter on January 14th and | again wote
you on February 24th, therefore the sixty days have not expired



as discussion continued in regard to this matter beyond
February 4th."

Apart from any possi bl e m sunderstanding, which M. St Pierre
continued to enphasi ze the correspondence itself indicated did not
exist, it is clear that the notice sent the General Chairnen on
Decenmber 6, 1965, indicated these clainms had been disallowed. This
set the 60 day period provided in Clause (b) of Article 22 in
operation. The claimnts then had no contractual rights to a

| engt heni ng of that period, unless, as indicated in the fina

par agraph of that provision, there was mutual agreenent to do so.

The Conpany did not seek mutual agreement for such an arrangenent,

nor did it indicate any intention to |l engthen the period provided.
Their right to hold to the 60 day Ilimt was clearly indicated and
nodi fied only by the ternms it specified, nanmely, "production of
statements fromthe enpl oyees concerned that they had been instructed
by the Conpany to '"pilot' locomotives." This was a linmted
opportunity being presented, over and above contractual requirenents.
As indicated, nothing was received until twenty days had expired
beyond the Iinit the agreenent provides.

A study of the correspondence reveals no nutual agreenent for
extension of the time limt. \Watever the General Chairnman.

consi dered the distinction that shoul d be enphasi zed betwccn "t he
yardmasters and assi stant yardmasters invol ved being instructed or
requested to acconpany the nmovenment referred to by supervisors and to
perform what we contend to be piloting of those novenents", as
indicated in his letter of Decenber 14th, he was still under the
requi rement outlined in the conpany's nodification to present

what ever he could within the original 60-day period. He wote one

| etter on Decenber 14th to the effect outlined, that was quickly
followed by a letter fromthe Conpany that should have | eft no doubt
as to what he was required to do within the 60 day period. This
coul d not reasonably be considered "an extensi on by nutua
agreenent".

The inmportance of tinme limts in the processing of grievances need
hardly be stressed. Typical of the manner in which Arbitrators have
ruled on the question of the failure to conply with such requirenents
is the dictumcontained in an award in M chigan Standard Alloys and
I nternational Association of Machinists, reported in 61-3 ARB 8784:

"The position of the Conmpany is that of strict and rigid
adherence to the time linmts the parties have provided in
their grievance procedure. This is commendable. It is in the
interest of good industrial relations that grievances be
processed as readily as conveniently possible. Obviously this
was the intention of the parties when they chose to wite into
their grievance procedure time |limts that did not permt
undesi rabl e accunul ati on of unprocessed grievances.

"The Arbitrator is well aware and conscious that the provisions
relating to the processing of grievances are deserving of the
same respect and observance as apply to the agreenent
general ly and that these obligations are inposed on the
parties as well as the Arbitrator. The parties herein



provided a tine limt for the various steps of their grievance
procedure not because they wanted to be technical but because
they desired that the agreemant be effectively admnistered.™

For the reasons indicated | find this nmatter cannot proceed to
arbitration.

J. A HANRAHAN
ARBI TRATOR



