CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 37
Heard at Montreal, Mnday June 13th, 1966
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY ( PRAI RI E REG ON)
and

THE BROTHERHOOD OF RAI LROAD TRAI NVEN

Dl SPUTE:

Clainms of Yard Foreman J. W West, ©Mose Jaw and J. Kozak, W nni peg,
for the difference between Yard Foreman's rate claimed and Yard

Hel per's rate paid for vacation pay while on annual vacation, July 6
- 24 inclusive (15 working days involved), and My

16-17- 18- 19- 20- 21- 24- 25- 26-27-28 (10 Wrking days and 1 Statutory
Hol i day i nvol ved), respectively.

JO NT STATEMENT OF | SSUE
Article 20, Section 1 (G of the Yard Rul es provides that:

"An empl oyee will be conpensated for vacation on the basis of
the service to which he was assigned at the tinme of taking
his vacation."

Questions and Answers 4 and 5 relating to Article 20 read as foll ows:

4.Q \Wiat is the intent of the word "assigned" as used in Section
1 (97

A. The classification in which the |ast service was perfornmed
prior to taking vacation, except where enpl oyees are only
intermttently enployed on Yardnmaster's positions. For
enpl oyees who have worked regularly in both Yardnen's and
Yardmasters positions, vacation pay will be pro-rated on the
basis of service perforned in each position at the
established vacation rate for each position.

5.Q Mist an enpl oyee take his vacation as a continuous period?

Enpl oyees entitled to one or two weeks vacation must take
such vacation in a continuous period. An enployee entitled
to three or four weeks vacation may, provided proper
application is made between Decenber 15th and Jaruary 31st,
and there is no additional expense to the Conmpany, take his
vacation in two portions, neither of which will be less than
one week.

Yard Foreman West was entitled to 20 worki ng days vacation with pay



and was allotted a vacation period comrencing on July 5th, 1965, but
took 5 days of his vacation from February 1st - 5th inclusive. He
was assigned as a Yard Hel per at the tinme of going on vacation on
February 1st and clai med and was paid vacation pay at Yard Hel per's
rate of pay. He was assigned as a Yard Foreman at the tine of going
on vacation on July 6th and clained vacation pay at Yard Foreman's
rate of pay which was reduced by the Conpany and he was paid at Yard
Hel per's rate of pay.

Yard Foreman Kozak was entitled to 15 working days vacation with pay
and applied for his vacation in two portions. He was allotted 5 days
in January and was assigned as a Yard Hel per at the tinme of going on
vacation and cl aimed and was paid vacation pay at Yard Hel per's rate
of pay. He was also allotted 10 days commenci ng on May 12th and was
assigned as a Yard Foreman at the tinme of going on vacation on My
12th and cl ai med vacation pay at Yard Foreman's rate of pay which was
reduced by the Conpany and he was paid at Yard Hel per's rate of pay.

In both instances, clainms were submtted on the basis of Article 2C,
Section 1 (G for Yard Foreman's rate of pay for the second portion
of their annual vacations. Paynment was declined on the grounds that
when a vacation period is allowed in two portions it is still one
vacation as the second portion is a continuation of the first
portion, therefore the rate of conpensation for the second portion
shoul d be the sane as that applying to the first portion.

FOR THE EMPLOYEES FOR THE COVPANY
(Sgd.) S. McDONALD (Sgd.) R C. STEELE
GENERAL CHAI RVAN GENERAL MANAGER (PR R)

There appeared on behal f of the Conpany:

P. Ml thby Supvr. Personnel & Labour Rel ations.
C.P.R, Mntrea
C. F. Parkinson Labour Rel ations Assistant, C.P.R, Mntrea

And on behal f of the Brotherhood:

S. McDonal d General Chairman, B.R T., Calgary

AWARD OF THE ARBI TRATOR

The representative for the Brotherhood disclosed that since January
19, 1960, an amendnent to the collective agreenent permtted an
enpl oyee entitled to three or four weeks vacation to take it in two
portions, as outlined in the answer to Question 5 appearing in the
Joi nt Statenent of Issue.

Until February, 1965, this amrendnment had been inplenmented by the
Conpany payi ng Yardman on the basis of what he was receiving
according to the classification in which he was assigned at the tine
of starting each vacation period.



On the date nentioned the follow ng notice was issued to yardmen on
the Prairie Region:

"Under Article 20, 1(g) an enployee will be conpensated for
vacation on the basis of the service to which he was assigned at
the tinme of taking his vacation. This, of course, is based on
vacation being taken in a continuous period and under Clause (Q)
payment woul d be nade on the basis of the service to which
assigned on taking vacation. However, Question No. 5 of the
Questions and Answers stipul ates that the Conmpany agreed to the
splitting of vacations under certain conditions, one of which - no
addi ti onal expense. Therefore, the rate applying to the vacation
taken in the first half of the split applies to the second half."

Contrary to this revised view taken by the Conpany the representative
for the Brotherhood nmintained that the second portion of a vacation
was not a continuance of the first portion; that to continue is to
carry on without interruption.

It was stated there was no new gain sought by this application; it
was only to preserve the basis for vacation pay that has al ways
existed and to correct the inequalities now inposed by the Conpany.

The representative for the Conpany indicated that in February, 1965,
the concl usi on was reached that an inproper interpretation had been
put upon the applicable provisions. The right to return to the
proper course was one well established by arbitration decisions.

The nub of the argunment for the Conpany was that if an enpl oyee

i ntended to divide his vacation period, if paid at the rate of a yard
hel per at the tinme he took the first portion, that was the rate that
shoul d prevail for the second portion, even if then he had been

enpl oyed as a yard foreman. The higher rate for the latter
classification would represent "an additional expense to the
Conpany".

For the Company enphasis was placed on the intent of the word
"assigned" as outlined in the answer to Question 4: "The
classification in which the [ast service was perforned prior to
taki ng vacation."”

Section 2 (a), it was stressed, provides in Article 20; "An enpl oyee
shall be granted such vacation within a twelve nonth period."

The use of the word "portions" in the answer to Question 5, "An

enpl oyee entitled to three or four weeks vacation may...... take his
vacation in two portions” indicated portions of a whole to the
representative of the Conpany. In other words, whether taken all at
once or in tw portions, it is a vacation, i.e., one vacation

An anal ysis of these provisions |leads to the conclusion that to
attenpt to assign to the |anguage used the neaning taken after
February, 1965, difficulty is encountered. 1In other words, there
exists a lack of clarity to express the specific intent newmy
assigned. How can the word "vacation", standing al one be taken to
mean a conbi nation of periods or two different |eaves of absence,
even taken nonths apart. Again, how can the bare words "there is no



addi ti onal expense to the conpany" be assignhed the neaning given them
by the conpany. One practical purpose for their inclusion was
suggested by the representative for the Brotherhood, nanmely, that a
spare yardman m ght have to be paid for deadheading to a particular
distant point to relieve a yardman going on vacation and that the
Conpany woul d properly oppose having to assune double costs for
deadheading twice to permit a yardnan to take his vacation in two
portions.

It is well established that past practice may be | ooked to in order
to ascertain the correct neaning of a contract provision which is
vague, anbi guous and capable of different interpretations. 1In other
wor ds, the conduct of the parties may be used to fix a neaning to
words of uncertain neaning.

The contrary to this principle is of course true, that when a
contract is clear and unanbi guous the conduct of the parties cannot
be used to prove that it neans something different than it says. In
ot her words, if | could find that in the past the Conmpany had

i mproperly interpreted a specific provision of the contract, past
practice could not be relied upon to pernmit its continuance in the
future.

I am convi nced, however, for the reasons stated, that principle could
have no application to the instant case; that the provision could be
interpreted in different manners to support the respective
contentions of both parties.

In that situation | amsatisfied the interpretation placed upon the
provi si ons under consideration for the |lengthy period described
represents a sound basis for fixing nmeaning to them

For these reasons the clains of the grievors are all owed.

J. A HANRAHAN
ARBI TRATOR



