CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 38
Heard at Montreal, Monday, June 13th, 1966
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (ATLANTI C REG ON)
and

THE BROTHERHOOD OF RAI LROAD TRAI NVEN

Dl SPUTE:

Re: Application and interpretation of Section 5, sub-section 1 of
Article 40-A of the collective agreenment, covering general holidays,
readi ng as foll ows:

"5.(1) An enployee qualified under Section 2 hereof and who is not
required to work on a general holiday shall be paid an anmpbunt equa
to his earnings, exclusive of overtine, for the last tour of duty he
wor ked prior to the general holiday, provided that in the case of an
enpl oyee paid at passenger rates, if such anmobunt is |less than the
equi valent of 150 mles at the rate applicable to passenger service,
t he equival ent of 150 niles shall be paid."

JO NT STATEMENT OF | SSUE:

Clains were submtted by the crew on passenger assignnment, trains 213
and 214, operating between Farnham and Montreal, for earnings in
their assignnent on the last tour of duty worked prior to the genera
holiday. These clainms were reduced by the Conpany, in each instance,
by 80 miles, representing the overtine portion of the tour of duty
whi ch was di sal | owed.

FOR THE EMPLOYEES: FOR THE COVPANY:

(SGD) J. |. HARRI'S (SGD) A. M HAND

GENERAL CHAI RVAN GENERAL MANAGER - ATLANTI C
REG ON

There appeared on behal f of the Conpany:

R Col osi mo - Supvr. Personnel & Labour Rel ations, CPR
Montrea

F. G Firmn - Asst. to Vice-Pres. Atlantic Region, CPR
Mont r ea

And on behal f of the brotherhood:

J. |I. Harris - General Chairman, BRT, Montrea
W P. Kelly - Vice-President, BRT, Otawa



AWARD OF THE ARBI TRATOR

The Arbitrator had a conprehensive review of the circunstances

|l eading to this grievance in the brief presented by the
representative for the Brotherhood. This indicated that prior to the
procl amati on of the Canada Labour (Standards) Code, railway enpl oyees
in the running trades received no prem um pay or any consideration in
connection with Statutory or General Holidays.

The Code was passed by the House of Commopns on February 22, 1965,
with Part 1V, entitled "General Holidays" to become effective on July
1, 1965.

Because of the conplaints made by the Railways as to the difficulty
of administering the general holiday section in calculating wages an
enpl oyee woul d have earned at his regular rate of wages for his
normal hours of work, when nmen in road service especially in

unassi gned freight, worked irregular hours on the nileage systnme with
no set "normal hours of work", on June 25th, 1965, the Governor-in-
Council issued Regul ation 11 pertaining to the Code. It read as
follows, in part:

"For the purposes of sbusections (2) and (3) of section 29 of
the Act, if an enployee's hours of work differ fromday to day
or if his wages are calculated on a basis other than tinme, the
wages he woul d have earned at his regular rate of wages for his
normal hours of work nay be deenmed to be

a) the average of his daily earnings exclusive of overtinme for
t he days he has worked in the four-week period i nmediately
preceedi ng the general holiday, or

b) an ampunt cal cul ated by a nethod agreed upon under or
pursuant to a collective agreenent."

Recogni zing the difficulties inherent in 11(a), the parties decided
to take advantage of the alternative provided in subsection (b) and
entered into negotiations that resulted in the execution of an
agreenent that becane effective Septenber 1, 1965. In included this
provi si on:

"5 (a) (c) A Conductor, Baggagenan or Brakeman shall be paid
an amount equal to his earnings, exclusive of overtine, for the
| ast tour of duty he worked prior to the general holiday,

provi ded that in the case of an enpl oyee paid at passenger
rates, if such amount is |less than the equival ent of 150 miles
at the rate applicable to passenger service, the equival ent of
150 mles shall be paid."

Before conpl etion of the negotiations M. Kelly, on behal of the

Br ot hrhood, had comunicated with the Deptuy M nister of Labour,
advi sing that both railways insisted that in determ ning the anount
of wages due, whether they be for a four week period or for the |ast
shift or trip performed, that overtime be excl uded.

One paragraph of M. Kelly's letter explained that position taken by



t he Br ot her hood:

"It is the contention of the Brotherhood that where overtine is
paid at a premiumrate of at |east one and one-half times the
regul ar rate, the overtinme should be excluded. It is our further
contention, however, that where overtine is paid at straight tine
rates which is the case with the running trades on many
assignnments, including regularly schedul ed assi gnnents, the
overtime whoul d not be excluded in calculating the entitlenent to
t he enpl oyee for the general holiday, whether it be over a four
week period or the shift or trip worked i mediately prior to the
general holiday."

Then foll owed exanples of the difficulties encountered in coputing
overtinme on different types of service.

Here it is to be noted that the grievance presented in this matter
concerns what is terned "short Turn-Around Passenger Runs". Wth

reference to this type of service the Brotherhood' s representative
stated in his letter to the Deputy M nister

"I'n short turnaround passenger service, crews are paid overtine
for all tinme actually on duty or held for duty in excess of 8
hours (conputed on each run fromthe tinme required to report for
duty to the end of that run) whithin 9 consecutive hours and al so
for tinme in excess of 9 consecutive hours conputed continuously
fromthe time first required to report until final release at end
of last run. The 'overtinme' in this case is at a stipulated rate
which is actually less than the straigh tine rate.”

The represenative for the Brotherhood clainmed that during
negotiations it was the nmutual purpose of the parties to incorporate
the principles of the Act into the | anguage of the collective
agreenent. The last tour of duty worked prior to the general holiday
was to be determing factor. Wages "exclusive of overtinme" was a term
incorporated in the agreenent, with each party placing a different
interpretati on upon the meaning to be assigned those words.

On the date the agreement was signed the Brotherhood forwarded a
letter to the proper officials of both railways enphasizing that
"overtine" referred to in Section 5 (1) (c), in their opinion, was
only that time paid for at a rate of at |east one and one-half tines
the regular rate.

The claimpresented deals with a passenger assignnment operating in
short turn-around service between Farnham and Montreal, Quebec, a
di stance one way of 45 niles. That assignment concerns trains 213
and 214 which were created by a bulletin and the schedul ed hours of
work which the crew perfornms 7 days a week appears in the genera
timetal be as foll ows:

"Train #213 - Leaves Farnham @5: 35 am
arrives @NMntreal @:58 am

Train #214 - Leaves Montreal @4:40 pm
- arrives @Farnham @6:10 pm



Total hours of trains scheduled - 12 hrs. 35 mn
Total tinme on duty - 13 hrs. 15 mn"

An additional forty minutes nust be added to the tinme specified
created by a requirenent that the crew report 30 m nutes in advance
of schedule and remain on duty in order to put their train in the
yard and clear of the mainline.

The representative of the Brotherhood maintained that the crew making
the claimworks a normal work day of 13 hours and 15 minutes, day in
and day out. The contention was that the intent and principle of the
Ceneral Holiday Code was to ensure that an enpl oyee not working on a
general holiday would reci eve "wages he woul d have earned at his
regul ar rate of wges for his normal hours of work."

The crux of this subnmission is that the term "exclusive of overtinme"
applies to time worked over and above the normal hours worked on the
assi gnment .

The representative for the Conpany urged there is no anbiguity in the
provision 5 (1) (c), mutually agreed upon by the parties; that apart
fromany reservation in the mnds of those representing the

Brot herhood with respect to the proper interpretation to be given
that term it is the language that was inserted in the agreenent that
nmust govern.

It was stated that on the last tour of duty preceding the holiday on
Novenber 10, for which the claimis ande, the crew in question
reported for duty at 6:05 a.m and conpleted their trip at 7:10 p.m;
that after 3:05 p.m that day they were paid on an overtine basis as
provided in the collective agreenent. This was indicated in a trip
ticket produced to the Arbitrator.

Here is to be underlined that Article 2 of the collective agreenent
was not anmended by the agreenment entered into on Septenber 1, 1965.
It provides, in part:
"Trai nmen on short turnarounds . . . shall be paid overtinme for
all time actually on duty or held for duty in excess of eight
hours."
Subsection (b) of that Article provides:
"Overtine shall be computed for each enpl oyee on the basis of
actual overtinme worked, or held for duty at the follow ng rates
per hour . . . "

These are then set out.

Article 1 (a) defines a basic day as being 150 nmiles or less. The
menbers of this crew were paid on that basis.

Consider the words in 5 (1) (c)

"A conduct or, baggageman or brakeman shall be paid an anount
equal to his earnings exclusive of overtinme . . . "



Enphasi s added.

The parties did not agree upon any special definition to be applied
that term Because there was no amendment to Article 2 of the
col l ective agreenent that term has been defined for the crewin
guestion as the actual overtinme worked or held for duty beyond the
basi ¢ day.

This brings us back to the alternative (b) provided in Regulation 11
that these parties chose to invoke in nutually agreeing upon terns of
the agreement executed on Septebmer 1, 1965. It provides:

"(b) An anpunt cal cul ated by a nethod agreed upon under or
pursuant to a collective agreenent."

Mani festly, because Article 2 was not anended by del eting al
reference to overtine, and the term "exclusive of overtinme" not given
a qualifying definition in the agreenment of Septenber 1, 1965, the
parties exercised the choice given themin Regulation 11 (b) and
nmut ual |y determ ned that those not working a general holiday should
be paid "exclusive of overtinme" what they would have earned at their
regul ar rates of wages for their normal hours of work. They decided
that should be "deenmed to be", according to (b) "an amount cal cul at ed
by a nethod agreed upon under or pursuant to a collective agreenent."”
As stated, for these grievors "overtine' remains in Article 2 of
this collective agreenment an existing factor for the ordinary
conputation of their wages. What they are to receive for a genera
hol i day not worked is exclusive of that factor

To read anything additional into this provision would be using
arbitration as a nmeans for extending the agreement which the parties
have made rather than interpreting and applying its existing
provi si ons.

For these reasons | find there was no violation of the terns of the
agreenent in the paynent made nenbers of this crew for the holiday in
guesti on.

J. A HANRAHAN
ARBI TRATOR



