CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 50
Heard at Montreal, Mnday, February 13th, 1967
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS ( ATLANTI C REGQ ON)
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Di sci pline assessed Loconotive Engineer, F. N Briggs, for refusal to
carry out Conpany instructions at Bathurst, N B., 28th of January,
1966.

JO NT STATEMENT OF | SSUE:

On January 28, 1966 M. F. N Briggs was ordered as Loconotive

Engi neer for shunter train No. 778 to operate from Bathurst, N.B.
Due to snow conditions it was necessary to have a snow pl ow operat ed
ahead of the engine on train No. 778 from Bathurst to Tracadie. On
reporting for duty Loconotive Engi neer Briggs advised the Yard Agent
that he would not operate the train with the snow pl ow ahead of the
engi ne because the plow had wi ngs attached. Engi neer Briggs was
renmoved from service and subsequently assessed ten denerit marks and
time out of service to count as suspension for refusal to carry out
the orders given himby the Yard Agent. The Brotherhood of
Loconpoti ve Engi neer appeal ed the discipline assessed. The Conpany
has refused to renpve the discipline.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) D. E. MAVOY (Sgd.) E. K. HOUSE
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

M A. Cocquyt Labour Rel ations Assistant - C. N R
Montr ea
D. C. Fraleigh Seni or Agreenments Analyst, C.N.R, Mntrea

And on behal f of the Brotherhood:

D. E. MAvoy General Chairman, B.L.E., Mntrea
W J. Wight Asst. Grand Chi ef Engineer, B.L.E.
Montrea

E. J. Davies General Chairman, B.L.E., Aurora, Ont.



G. A Sutherl and Vice-Chairman, B.L.E., Mntrea

AWARD OF THE ARBI TRATOR

Representatives for the Brotherhood explained that as early as
Decenber, 1964, the Superintendent of the conpany at Canpbellton, New
Brunswi ck had been advi sed of conplaints fromengineers that in past
winters it had been the habit to place a wing plow on the front of a
freight train and that this was contrary to Article 9-B of the

Engi neers' Schedul e.

The spokesman for the Conpany properly nmintained that the grievance
as presented did not involve an interpretation of the Article in
guestion. Rather the question to be answered by the Arbitrator is
whet her Engi neer Briggs was properly disciplined for refusing duty.

Article 9 B provides:
"Pushi ng Wng and Wedge Pl ows"

"Loconotive pushing wing plows will not have a train attached
ot her than the cars necessary for the trip. A qualified man
shall be placed in wing snow plows. Loconotives pushing wedge
plows will not be required to haul nore than fifty per cent of
their tonnage rating."

There was no dispute that on January 28, 1966, when Engi neer Briggs
was ordered for shunter train No. 778 to operate from Bathurst to
Tracadi e, when due to snow conditions it becane necessary to have a
snow pl ow operated ahead of the engine on this train, the enployee
advi sed the Yard Agent he would not operate thc snow pl ow ahead of
the engine as it had wings attached. The enpl oyee was renoved from
service and subsequently assessed ten denerit marks and tine out of
service to count as suspension.

Testifying at the official investigation held in this
matter,
Engi neer Briggs stated:

"After reading this nessage (Arrange for push plow 55434 to
be handl ed ahead of engines Bathurst to Tracadie) and
knowi ng there were wings on this plow | advised M. Branch
that I would not go with this plow ahead of the engi ne
whil e handling the train but | would take it behind the
engine and work with it if necessary on the Caraquet Sub
| also offered to operate this plow ahead of the engine
with just the van to clear the road then return to
Bat hurst and handle our train ....... "

He was asked:

"According to the nessage from M. Spencer, this plow was
to be operated as a push plow ahead of your engines, did
this not convince you that it was to be used as a push
pl ow onl y?



A. No, as it is my opinion that all plows handl ed ahead of
an engine are classed as push pl ows.

Q Were you advised by anyone that this plow was to be
handl ed as a wedge pl ow?

A. No | was not advised to this effect."”

The Arbitrator was told by the spokesnman for the Brotherhood that a
"Wng Plow' is equipped with wings operated by a qualified man pl aced
in the cupola of the plow. To clear the snow fromthe tracks, this
qualified man can operate a di anond whi ch scoops up the snow in front
of the plow As it is pushed aside, he can open the wings of this
plow, which in turn will throw the snow clear. The anount of snow
com ng back fromthe plow on to the | oconptive obscures the

engi neer's vision. H's only nmeans of commui cati on and gui dance is
dependent on the use of the radio-tel ephone with the man in the plow.
I f something abnormal comes up, it was said the man in the plow must
transmt the information to the Engineer, who nust react inmediately,
otherwi se there is a possibility of an accident. Wth the cars
required to be haul ed by Engineer Briggs on Train No.778, if the

wi ngs had been extended, and an energency arose, the tinme it would
take himafter receiving a signal fromthe nan ahead to bring the
equi pnent to a stop would create a hazardous situation.

A "Wedge Plow' was said to be the opposite to a "Wng Plow'. There
are no di anonds and no wings. There is no necessity, therefore, for
a qualified man to be in front of the plow The Engi neer has a clear
vi ew ahead and as there are no di anonds or wi ngs, the energency that
woul d occur on a wi ng does not exist on a wedge plow. This accounts
for the | ast paragrap of Article 9-B

For the Conpany it was stated that what was used on this occasion was
a "Russel Snow Plow'. This was described as a versatile piece of

equi pnent capabl e of being used as a wedge plow, a wing plow or a

fl anger.

It was contended for the Conpany that this particular type of snow
pl ow permtted | ocking the wings in and bl ocking the flanger so they
could not be used. The difficulty is there was no evi dence produced
for the Conpany that the enpl oyee concerned was informed to this
effect. In his official statenent he was asked:

"Q Had this plow been a strai ght wedge pl ow woul d you have
gone?

A. Yes | would in accordance with the |ast part of paragraph
B of Article 9 - B. of L. E. Schedul e.

Q It was the intention to |ock the wings in and bl ock the
flanger up on this plow so that they could not be used.
Had you known this would you have gone with it ahead of
your engine?

A. Yes, in accordance with Article 9-B of B. of L. E



Schedule. That is with only the cars necessary for the
trip."

For the Brotherhood it was contended that this was not a refusa
based on a wilful disregard of authority. Rather, it was a
justifiable conviction he was being asked to performa duty that
pl aced hinsel f and others in danger

It was the Conpany's contention that this enpl oyee should have
conplied with the instructions given him that if he believed these
i nstructions called for action on his part which would violate the
col l ective agreenment, he should have proceeded as ordered instead of
refusing duty, and subsequently filed a grievance under the

provi sions of Article 57.

In support of this reasoning the Arbitrator was referred to a

deci sion by the former Canadi an Railway Board of Adjustnent No. 1,
dated May 16th, 1963, where an Engi neer had refused to carry out

i nstructions on the pretext that there was a violation of the
col l ective agreenent. The Conpany offered the sane argunment and was
uphel d.

An exanination of the facts involved in that dispute show there was
no question of danger to the enployee involved, but turned on an
interpretation he had placed upon Article 9-D concerning Swi tching at
Term nal s.

Had evi dence been produced before ne establishing that the wi ngs and
flanger were to be locked in on this trip, and that the grievor,
being informed of this fact, continued to refuse the assignnent,
there woul d be no question but that the disciplinary action taken
woul d be upheld. This follows well-established decisions in awards
in industry that the proper course for an enpl oyee questioning an
order is to conply and then grieve, if he believes his rights under
the agreement have been infringed.

However, in my opinion, when there is a bona fide claimthat such a
refusal is based upon an actual fear of the danger, a different
assessnment of the conduct should be nade. The enpl oyee concer ned
evidently was convinced. he was required to take out this train with
a plow ahead of himon which the wings were in operation

A recognition of the danger involved in such an operation is
indicated by a letter fromthe Superintendent of Transportation,

under date of January 8, 1965, in answer to the conplaint made in the
letter of Decenmber 31, 1964, fromthe Local Chairman. The reply
st at ed:

"We have no record of a wing plow being ordered in such a
manner, but do know of occasi ons when a wi ng plow was used as
a wedge plowin this territory. | would like to re-assure
you that we have no intention of circumventing Article 9,

Par agraph B, of your schedule.”

For these reasons, | believe a distinction should have been made in
this refusal and that of a generally disaffected attitude toward
authority or acting in contenpt of authority. On his understanding



of what he believed he was being asked to do he had reasons to
guestion the propriety of being placed in a dangerous situation. The
failure of those in authority at the scene to explain to himthat
such was not the case, when, according to his official statenment, he
woul d have acqui esced, is an inportant factor in comng to the
conclusion that a proper assessnment was not nmade of all the

ci rcumnst ances.

For these reasons the disciplinary action taken shoul d be expunged
fromthe work record of Engineer Briggs and he should be paid what he
woul d have earned but for the period of suspension inposed.

J. A HANRAHAN
ARBI TRATOR



