CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 57
Heard at Montreal, Mnday, March 13th, 1967
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS ( MOUNTAI N REG ON)
and
BROTHERHOOD OF RAI LROAD TRAI NVEN
DI SPUTE:

Claimof Trainman B. K. MacRae, Vancouver, B.C., for 100 nmles at way
freight rate, Septenber 29, 1965.

JO NT STATEMENT OF | SSUE:

On Septenber 29, 1965, Trainman J. J. Halicki, who was fourth out on
the spare board at Vancouver, B.C., was called and used to fill a
vacancy in way freight service. Trainmn B. K. MicRae, who stood
third out on the spare board at the tinme, subnmtted a clai munder
Article 5, Rule 26, of the Trainmen's Agreenent for 100 miles at way
freight rate of pay because he was all egedly runaround.

Clains were subnmitted by Trainnen A. L. Bullock and W F. Rykyta, who
were not first out on the spare board, for a simlar occurrence on
Sept enber 27, 1965.

Payment of the clains was declined by the Conpany.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) H. C. WALSH (Sgd.) E. K. HOUSE
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R St. Pierre Labour Rel ations Assistant, C. N R
Mont rea

A. D. Andrew Seni or Agreenents Analyst, C. N. R
Mont r ea

A. J. DelTorto Labour Rel ations Assistant, C. N R.,
Mont r ea

And on behal f of the Brotherhood:

H C.  Wwalsh General Chairman, B. R T., W nnipeg



AWARD COF THE ARBITRATOR

There was no dispute that on Septenber 29, 1965, a spare trainnan was
required to fill a vacancy as brakeman on a way/freight ordered for
0830. At the tine, spare trainmen, who worked on a first-in,
first-out basis, were on the spare board in the foll ow ng order

(1) McDonal d
(2) Cook

(3) MacRae
(4) Hal i ck

Trainman J. J. Halicki, who was fourth-out, was erroneously used to
fill the vacancy as brakeman on the way freight. Trainman E. A
McDonal d, who stood first-out and should have been used, subnmitted a
run-around claimfor 100 miles, a mninmmday's pay, under the

provi sions of Article 5, Rule 26, of the Trainmen's Collective
Agreenment. This was paid by the Conpany.

Trai nman B. K. MacRae, who was third-out on the spare board at the
time Trainman Halicki was erroneously used on the way freight
vacancy, also submitted a run around claimfor 100 miles at way
freight rates. This claimwas denied.

Article 5, Rule 26 of the Schedul e of Rates and Rul es for Baggagenen
flagnmen and brakenen, Canadi an National Railways, Prairie and
Mount ai n Regions reads in part:

"Spare trainmen will be run first-in first-out in their
respective classes, and will be paid one hundred (100)
mles for each time run around and will maintain their

standi ng on the spare board".

For the Company it was maintained that this question had been rul ed
upon in Canadian Railway O fice of Arbitration Case No.3, heard July
5, 1965, in a matter arising under Article 3, Clause (f) of the
Conductor's Agreenent and Article 3, Clause (f) of the Trainmen's
Agr eenent .

The representative for the Brotherhood clained this decision had no
application because of a difference in the wording in the applicable
provision in the two agreenents. Futher, that a proper
interpretation of Article 5, Rule 26, provides for paynment of one
hundred miles to all trainmen on the spare board who are avail able
for service and who are run around by a spare man who stands for work
behi nd them on the spare board.

Article 3, Clause (f) reads:

"Conductors/trainmen in chain gang regularly set up will be run
first in first out of term nal points on their respective
sections.

Al'l such conductors/trainnen ready for duty so run around will



be paid one hundred miles each run around, retaining their
original standing on train board."

The Conpany's representative maintained the only difference in the
two provisions was that in Article 3, Clause (f) nmen entitled to work
in their turn, as a crew, while Article 5, Rule 26, applies to nen
entitled to work, in their turn, as individuals.

Both provisions state that trainnmen "will be run first-in first-out;
that trai nmen who are first-out who are run around "will be paid 100
mles for each run around". In both instances trainnmen, though paid

a run around, retain their standing on the board.

In this matter it was clained for the Conpany that Trai nman MDonal d
shoul d have been called for work as a brakenan on the way freight
vacancy on Septenber 29, 1965. He alone was the man first-out on the
spare board whose right to work in his turn was viol ated when the
work in question was given to another man. It was urged by the
Conpany representative that Trai nman MacRae did not stand first-out
and was therefore not entitled to the vacancy.

In Case No. 3 it was hel d:

"It is also a cardinal rule of interpretation that no

i nstrument should be construed in a manner that would bring
about an absurd result. A decision of the Suprenme Court of
Canada, Coffin vs Gllies (1915) 51 S.C.R 539, is authority
for the proposition that:

"I'n construing a contract the grammtical and ordinary sense of
the words should be adhered to, unless that would lead to sone
absurdity, or inconsistency with the rest of the instrunent,
in which case the ordinary sense of the words nay be nodified
to avoid such inconsistency."

Applying that principle to the wording in Article 5, Rule 26,

R Spare trainmen will be run first-in first-out..... " oin ny
opinion it would bring about an absurd result, if nore enployees than
the i mmedi ate enpl oyee required were recogni zed as havi ng been

overl ooked and therefore entitled to conpensation under that Rule.

In this case two trai nnmen were not required, only one. The wong one
was picked and that was corrected by paynent to the one who should
have gone.

To interpret this provision otherwi se would not be reasonable. As a
basis for this claimto succeed, |anguage clearly stating that the
parties to the agreenent intended that when one enpl oyee | ost out,

all who follow in the pattern of availability nust be conpensated.
This, in my opinion. does not appear. Merely stating the |ack
brings into focus what a negotiating effort would be required to have
such a benefit witten into the agreenent.

For these reasons this claimis not all owed.



J. A HANRAHAN
ARBI TRATOR



