CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 61
Heard at Montreal, Tuesday, March 14th, 1967
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY ( PRAI RI E REG ON)
and

BROTHERHOOD OF RAI LROAD TRAI NMEN

Dl SPUTE:

Request for renoval of 35 denerit marks debited against the record of
Conductor E. G Perrault for failing to take proper action to stop
nmovenment when engi neman failed to properly control novenent of engine
consisting of Units 8715 and B.M 1577, resulting in damage to

equi pment, MIle 23.2, Keewatin Subdivision, Extra 8715 West, July
12th, 1966 and claimfor 1937 mles for time |lost while held off for

i nvestigation and decision in connection with this incident.

JO NT STATEMENT OF | SSUE

The Brot herhood contends that Conductor Perrault's responsibility was
not established by the evidence produced at the investigation as
specified in Article 32, Clause (d). The Conpany contends that
Conductor Perrault's responsibility was established by the evidence
produced at the investigation and declines to renove the discipline
and because he was not found bl anel ess the Conpany declines to pay
for tine |ost by Conductor Perrault.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) S. McDONALD (Sgd.) R C. STEELE
GENERAL CHAI RVAN GENERAL MANAGER

PRAI RI E REG ON

There appeared on behal f of the Conpany:

P. A Mltby Supervi sor Personnel & Labour Rel's.
C.P.R, Wnnipeg

And on behal f of the Brotherhood:

S. McDonal d General Chairman, B. R T., Calgary

AVWARD OF THE ARBI TRATOR



The facts established that due to the westward main track at m | eage
23.2 Keewatin Subdivision being washed out, a train of gravel was

di spatched from Wnnipeg to repair the track. That crew had not
conpleted the job after many hours on duty. It was then decided to
| eave the gravel cars on the westward main track at M| eage 23.2 and
send the original crewinto their term nal at Kenora.

Foll owi ng this Conductor E. G Perrault and crew, Engi neman P. M
Switzer and Fireman W P. Brunn was ordered at Kenora and left with a
train for Wnnipeg as Extra 8715 West at 17.05K, with instructions to
| eave their train at Lowther, Ml eage 20.0 and proceed with their two
di esel units to MIleage 23.2 to conplete unloading the cars of grave
left on the westward main track

This crew was notified that the westward track was out of service at
M | eage 23.2 on the Keewatin Subdivision. This further order was
i ssued to Conductor Perrault and the Engi neman

"Arrange to cut your engine off at Lowther, leave train on main
line, run to mleage 23.2 on the westward track and assi st

unl oad 3 cars gravel under instructions of S. Brownstone and
return to Low her under flag to lift train."

As the train approached Lowher it was stopped by M. C. A Garla
Acting Assistant Superintendent, who boarded the |oconmotive. After
that the two diesel units were cut off and proceeded towards m | eage
23.2. According to statements taken during the investigation from
those riding on the head-end diesel, the engine continued westward
until it detrained the flagman at about nmileage 21.2. It was then
required to nove about two mles to the point of the known
obstruction at M| eage 23.2.

At this point Engineman Switzer was seated at controls and Firenman
Brunn was standing behind him at the right of the cab. Acting

Assi stant Superintendent Garland was seated on the Fireman's seat at
left rear of cab and Conductor Perrault was seated ahead of him on
the Trai nman' s side.

It was stated the throttle had been set in Position 4 by the

engi neman and was not reduced until the engi ne passed the Yell ow

Fl ags | ocated about mleage 21.6. These were located to the outside
of both eastward and westward tracks and were observed by the crew
menbers as they were passed. The flags represented an advance

war ning of the ten mles per hour speed restriction at M| eage 23. 2,
that had been outlined in Train Order No. 748. They also indicated
t he engi ne was then not |ess than 6,000 feet from M| eage 23.2

It was established that as the engine passed the yellow flag the
speedoneter indicated the speed to be between 18 and 20 nmiles per
hour. Engi neman Switzer then reduced the throttle from Position 4 to
Position 2 and all owed the nmovenent to continue w thout any brake
application. Passing M| epost 22 the speed was not over 20 mles per
hour but the throttle was reduced from Position 2 to |IDLE Position

It was stated no subsequent effort was made to reduce the speed unti

t he engi ne was cl osely approaching 22.9, when Engi neman Switzer



clainmed to have made an application of the independent brake val ve
and obtained a brake cylinder pressure of 15 to 20 pounds per square
inch. It was said that when fully applied the i ndependent brake
valve on units of this type normally provide brake cylinder pressure
of 40 pounds per square inch. Wthin a matter of seconds after this
application the engi neman stated he saw cars about 7 or 8 poles west,
which woul d represent from21 to 24 car lengths. He then i mediately
made a full application of the independent brake. He said he felt no
brake action whatever, so imedi ately placed the automatic brake

val ve in energency position but again wi thout any resulting braking
action. As speed was not being reduced, collision with the standing
cars was clearly unavoi dabl e so Engi neman Switzer said he then braced
hi msel f agai nst possible injury.

Fireman Brunn verified the Engi neman's account of what had transpired
and said that he called out as soon as he saw the cars, which was at
the sane tinme as the Engi neman.

Conductor Perrault said that while proceeding westward from Lowt her
t he speed was under 20 miles per hour at all tinmes. He noted that
the engi ne appeared to be idling and the novenent under control
VWhen he heard the Fireman call attention to the cars, he | ooked
across the cab and saw that the Engi neman had his hand on the

i ndependent brake valve with the handl e noved forward from running
position which indicated a brake application.

Conductor Perrault then | ooked ahead as they entered straight track
around the curve and saw the cars at an estimted distance of 5 or 6
pole I engths. Realizing that the units had not slowed down he called
to the Engi neman to apply brakes in emergency position. The

Engi neman replied "She's got everything" nmeani ng he had al ready gone
to an emergency position As the speed had not been reduced, there was
nothing left for Perrault to do, it was clained by the representative
of the Brotherhood, but to brace hinmself against possible injury on

i mpact with the cars.

After the collision and before Conductor Perrault left the cab, M
Garl and, the Assistant Superintendent said to himthat he could not
under stand why they had not stopped as the novenent was under
control approaching that point.

Consi derabl e evi dence was introduced in the Conpany's brief tending
to show that subsequent tests of the braking system as well as a
subsequent admi ssion made by the Engi nenan, tended to establish that
his version had not been correct.

Assunming this to be so, the liability of the Conductor was based by
the Conpany on his failure in addition to calling out to the

engi neman for an emergency application, to actually apply an
enmergency application hinself by means of an enmergency valve | ocated
in the control conpartment, said to be within easy access of any crew
menber. General Rule 14 was relied upon for this responsibility:

"Conductors and Trai nmen nust famliarize thenmselves with the

| ocation of the enmergency valve on each car so equi pped Al

enpl oyees concerned nust famliarize thenmselves with the

| ocation of energency valves on notive power units. Emergency



valves are to be used only in cases of enmergency and when used
nmust be opened wide and | eft open until the train is stopped.”

It was said that this train ran under the authority of the conductor
and it was his responsibility either to apply this energency val ve
hinsel f or to issue instructions to other menbers in the cab to do
So.

Rul e 106 provides:

"Trains will run under the direction of their
conductors.....

Conductors, enginenen, and pilots if any, are
responsi ble for the safety of their trains and the
observance of the rules and under conditions not

provi ded for by the rules nmust take every precaution for
protection. This does not relieve other enployees of
their responsibility under the rules."

The representative for the Brotherhood clained that this was not in
fact a train, but rather an engine and referred the Arbitrator to the
definition of "Engi neman" appearing in the Uniform Code of Operating
Rul es, reading:

"ENG NEMEN = The enpl oyee in charge of and responsible for the
operation of an engine."

It was disclosed that Acting Superintendent Garland was closer to the
energency val ve |located by the fireman's seat than the Conductor. He
did not initiate an emergency brake application by use of this
emergency valve. An explanation was offered for this failure that
because of this newWy appointed official's unfamliarity with the
terrain, he may have been pronpted to place too nuch reliance on the
judgment of the crew nenbers. This official was al so disciplined, by
bei ng reduced fromhis position as Acting Assistant Superintendent to
his former classification of Trai nnan and Conduct or

Before dealing with the justification for the disciplinary action

t aken agai nst Conductor Perrault of 35 denerit nmarks "for failing to
take proper action to stop novenent when engineman failed to properly
control novenent of engine ..... " the representative for the

Br ot herhood pointed to the fact that although the grievor had not
been present during the taking of statements other than his own, the
Local Chairman had requested copies of all statenments. Those nmade by
t he Engi neman and Fireman were supplied but the Superintendent in a
letter dated Cctober 12, 1966, stated:

"It will not be possible to introduce the evidence
subm tted by Acting Assistant Superintendent Garl and
in this case."

When further protest was nade a letter was received stating that the
i nformati on obtained from Superintendent Garland had no bearing on
est abl i shing Conductor Perrault's responsibility.

| may say briefly that in my opinion this ruling was contrary to the



intent of Article 32 (c). The words " ....whose evidence may have a
beari ng upon the enployee's responsibility....and to receive a copy
of the statenent of such witness" also include any statenent that may
clear himof responsibility, if such is requested. However, the
determining point in this matter is obviously reduced to the all eged
failure of the Conductor to activate the safety valve, either by

hi msel f or by instructions to others in the cab. The Conpany deci ded
on all the evidence produced by its investigation that the

expl anation offered by the Engi neman was not acceptabl e.

In ny opinion a proper assessnent was not nade of the Conductor's
responsibility in the light of what was occurring in the cab just
prior to the collision. It is to be renenbered there are seconds

i nvol ved. Having called for an emergency operation by the engi neman
can it be clearly concluded that he had no right to rely upon that
official reacting in response.

There was no evidence to refute that given by the Conductor in his
statenment to this effect:

"While units were noving around the right hand curve at Mle
23 | heard the fireman remark ' There are the cars'. Hearing
this | | ooked across the cab and noted Engi neman Switzer had
his | eft hand placed on the independent brake val ve handl e
and | did observe that it was sonme distance forward fromthe
runni ng position. | amnot able to state how far forward
fromthe running position."

Qobvi ously this reassured the Conductor that the operation was under
control of the Engineman. He conti nued:

"I then directed ny vision ahead on the left side of the cab
and just before the leading unit entered the straight track
noted cars standi ng ahead of us, and | would estimte the
di stance fromleading unit to the cars at this tine was five
to six pole lengths. Qur speed at this tinme did not appear
to be reducing. | would estimte we were still proceeding at
between 18 and 20 miles per hour. Wen | realized that our
speed was not reducing | becane concerned and | hollered to
the engi neman to apply brakes in emergency. He replied
"She's got everything” and | took this to mean that energency
brake had al ready been applied. At this tinme | did not fee
any braking action whatever on the unit, and | then realized
a collision was i mm nent and | braced myself in ny seat.”

This portion of Fireman W P. Brunn's official statenment is of
i nterest:

"Q It is considered that if action had been taken to apply
i ndependent brake sooner that the mi shap could have been
prevented. It is also considered that you being | ocated

directly behind the engi neman you shoul d have been aware
of this and advi sed the engi nenan to take required
action. Do you agree?

A No, | do not agree, because | had noted the engi neman had
pl aced the independent brake in full application position



when cars were first sighted. | also noted that

i medi ately after this he placed the automatic brake in
t he enmergency position and | therefore considered
sufficient action was taken."

Accepting the statenent nmade by Conductor Perrault that when he
called for an enmergency application the Engi neman replied "She's got
everything" he was justified in believing that an application by him
of the safety val ve woul d have had no effect In that situation

cannot find the culpability present on Conductor Perrault's part that
woul d justify disciplinary action. He was alert. He called out for
action by the engineman. To require nore, particularly in view of
the answer he received, would in ny opinion be quite unreasonable.

For these reasons | find the demerit marks inposed should be expunged
from Conductor Perrault's work record.

J. A HANRAHAN
ARBI TRATOR



