CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 65
Heard at Montreal, Mnday, April 10th, 1967
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY (ST. LAWRENCE REG ON)
and

BROTHERHOOD OF RAI LROAD TRAI NMEN

Dl SPUTE:

Claims of Conductor E. T. Wlson and crew, Otawa, for 100 mles at
through freight rates, October 11, 1965.

JO NT STATEMENT OF | SSUE:

Wil e Conductor E. T WIlson and crew (Brakemen O T. Hennessey and D
S. Scharf) were assigned in work train service on the Beachburg

Subdi vision), their assignnent was cancelled for Thanksgi ving Day,
October 11, 1965, and each enpl oyee received a holiday with paynment
in the ampunt of 100 nmiles at through freight rates. 1In addition to
the general holiday paynent received, each enpl oyee clai ned guarantee
payment in the amount of 100 miles at through freight rates.

Paynment of the guarantee clains was declined and the Brotherhood
alleges that Article 14, Rule (b) of the collective agreement was
t hereby vi ol ated by the Conpany.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) G R ASHVAN (Sgd.) E. K. HOUSE
GENERAL CHAI RVAN ASST. VICE - PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R St. Pierre Labour Rel ations Assistant, C. N R, Mntrea
A. D. Andrew Seni or Agreenents Analyst, C. N. R, Mntrea
A J. Del Torto Labour Rel ations Assistant, C. N R, Mntrea
R W | son Labour Relations Officer, C. N. R, Toronto

And on behal f of the Brotherhood:

G R Ashman General Chairman, B. R T., Toronto

AVWARD OF THE ARBI TRATOR



The claimfor this crewis based upon Article 14 (b) and Article 152
A. Article 14 (b) reads:

"Regul arly assi gned wayfrei ght, work and construction trainnmen
who are ready for service the entire nonth, and who do not |ay
off of their own accord, will be guaranteed not |ess than one
hundred (100) miles, or eight (8) hours, for each cal endar
wor ki ng day, exclusive of overtine (this to include |ega
hol i days). The guarantee is predicated on the nen being both
ready for service the entire month, and entitled to the
assi gnment during the entire nonth, or for the portion of the
nonth the assignnent is in effect...... "

The reference to "holidays" at the end of the first sentence was said
to be present in the 1929 edition of the collective agreenent,

al t hough trainmen did not receive holiday-w th-pay benefits unti

1965. That was when Article 152-A cane into effect, providing for
seven definite paid holidays and one, nanely, Renenberance Day, with
a qualified status. The list included the holiday in question
nanmel y, Thanksgiving Day. There was no dispute that these claimnts
qualified for the holiday as provided for in Section 2-B of Article
152- A

For the Brotherhood it was clained that 152- A does not indicate that
General Holiday paynments will replace the daily guarantee paynent
provi ded under 14 (D).

Anti ci pati ng that managenent woul d suggest that because Item #9 of

Article 152-A states that payments under this rule will be in
addition to the nonthly guarantee to enpl oyees in suburban service,
it therefore infers it will not be paid el sewhere, the representative

for the Brotherhood quoted a statenent nade in Case #38, to the
ef fect:

"It is the | anguage that was inserted in the agreenment
t hat must govern."

Because, it was clainmed, there is no specific | anguage forbidding
paynment to other classes of road service, the avail abl e | anguage nust
govern. Again quoting from Case #38, this portion was cited:

..... to read anything additional into this provision would be
using arbitration as a neans for extendi ng the agreenment which
the parties have nade rather than in- terpreting and applying
its existing provisions."

For the Conpany it was first reasoned that the reference to holiday
in Article 14, Rule (b) was for the purpose of enphasizing that the
guarantee therein provided cannot be reduced by reason of one of the
"cal endar working days" being a general holiday on which no work was
required to be perforned. Therefore, it was clained, the guarantee
provision was not nullified nerely by the fact that this holiday, one
of the working days of the assignment, was a general holiday.

Anal yzi ng the guarantee rule, it was noted that one el enent of pay is



to be excluded, nanely, overtine. The mininumstipulated by the
guarantee rule is to be in addition to any overtine earnings.

Wth reference to The General Holiday Article, 152-A, it was clained
only two sections were concerned with guarantee provisions. The
first was -

"9 Hol i day paynents under this article to enployees in
subur ban services shall be in addition to the nonthly

guar ant ee.
Furt her,
10. The provisions of this article will not result in a

duplicate paynment as a result of the application of Article

94."
The first of these two stipulates that holiday pay will be in
addition to the guarantee to trainmen in suburban service alone. The
latter provides it will not be in addition to the guarantee for

yardnen. Fromthis the Conpany representative reasoned that if
holiday pay is not to be applied to the guarantee for work trai nnen,
either the work train guarantee rule, Article 14 (b) or the Cenera
Holiday Article would have specifically nade such an exception.

Because Article 14 (b) is a provision concerned with a guarantee, a
wel | established principle of interpretation may be applied in
considering this claimin the Iight of Clause 9 of Article 152-A. It
is first to be renenbered the latter Article canme into effect |ong
after the former.

When the parties agreed to Section 9 of Article 152-A, reading, as
st at ed:

"Hol i day paynments nmade under this Article to enpl oyees
i n suburban service shall be in addition to the nonthly
guarantee..."

they are presuned to have been aware of Article 14 (b). By only
provi di ng that holiday paynments should be in addition to the nonthly
guarantee for those in suburban services, the principle expressio
uni us est exclusio alterius - the express nention of one thing

i mplies the exclusion of another in ny opinion has singular
application to the interpretation to be placed upon the contents of
Article 152-A.

Further, what is sought here is a type of pyram ding of benefits. 1In
this respect, while the subject matter was an overtinme, rather than a
holiday premium this portion of the judgnment of Hi s Honour, Judge
Arderson, in a matter concerning Ault M|k Products and Retail

Vol esal e Workers, is of interest:

"If a contract is open to two interpretations and one
interpretation involves pyram ding of overtine and
the other interpretation does not involve pyraniding
of overtinme, a Board of Arbitration, in the absence
of specific working in the contract shoul d accept



the interpretation that does not provide for the
addi ti onal penalty paynment by reason of pyraniding
overtinme."

In my opinion, the basic principle there stated also has application
here, because nmnifestly the parties have not indicated in Article
152-A any intention that a pyram ding of benefits flowing fromits
applicability should occur over and above the nonthly guarantee to
ot her than those in suburban services.

For these reasons this claimis denied.

J. A HANRAHAN
ARBI TRATOR



