CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 69
Heard at Montreal, Mnday, May 8th, 1967
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY ( PRAI RI E REG ON)
And

BROTHERHOOD OF RAI LROAD TRAI NMEN

Dl SPUTE:

Claimof Yardman K. R Crahart, Wnnipeg, for eight hours at Yard
Foreman's pro-rata rate, July 8, 1964.

JO NT STATEMENT OF | SSUE:

On July 8, 1964, self-propelled Crane 50394 noved twel ve cars of
gravel, two at a time, fromtrack W4 to adjacent track WD5,

Sym ngton Yard, Wnnipeg, and unl oaded them by neans of its clam
bucket .

Yardman K. R Crahart, who was first out on the spare board,
submitted a tine return claimng eight hours at the Yard Foreman's
pro-rata rate of pay, on the grounds that the Conpany viol ated
Article 4, Clause (b) of the Collective Agreenent when it did not
have yardnen acconpany the cars of gravel fromtrack W4 to track
VAD5.

The Conpany declined paynment of the claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) H C. WALSH (Sgd.) E. K. HOUSE
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R St. Pierre Labour Rel ations Assistant, C.N. R, Mbntrea
A. D. Andrew Seni or Agreenents Analyst, C. N. R, Mntrea
A J. Del Torto Labour Rel ations Assistant, C. N. R, Mntrea

And on behal f of the Brotherhood:

H C. Wl sh General Chairman, B. R T., W nnipeg

AVWARD OF THE ARBI TRATOR



The facts established that the Crane involved in this dispute is a
sel f-propel | ed work machi ne equi pped for on track operation. That
description is applied to construction and nmai nt enance vehicles able
to move on the tracks wi thout need for |oconotives. This includes
pil edrivers, tanpers, sw tchbroons, weed sprayers, nowers and cranes.
They are manned by qualified operators who are not represented by the
Br ot her hood.

On the date in question while this Crane was working in the west
departure yard of Sym ngton, and not on the main line, it noved

twel ve cars of gravel from Track W to the track next to it, Track
WD5. Twelve cars were noved and unl oaded two at a tinme. After they
were unl oaded by neans of the Crane's clam bucket they were left on
Track WD5.

The spokesman for the Brotherhood contended the novenent of cars by
this crane without yardmen, within the switching linmts at Symi ngton
is aviolation of Article 4, Cause (b) of the agreement.

The relevant portion of Clause (b) is the first paragraph, reading:

"Yardnen will do all transfer, construction, naintenance of way,
and work train service exclusively within switching limts, and
will be paid yard rates for such service. Switching limts to
cover all transfer and industrial work in connection with
termnal . "

It was contended for the Brotherhood that Article 4 of the Yardnen's
Col I ective Agreenent exists for the purpose of defining work to be
performed by yardnen. It was clainmed the inclusion of the word "al
in this rule supports this position. Dictionary neanings of this
word were cited, including "wholly, entirely, conpletely."”

It was clained that Yardman K. R Crahart was avail abl e and stood
first out for work on the yardman's spare board but was not called to
performthis work. Therefore, he was runaround by enpl oyees ot her

t han yardnen who did performthe work.

For the Conpany it was submitted the purpose of this clause was not
to make work for yardmen but to assure that bona fide yardnen's work
is perforned by none other than yardnen.

This was not yardnmen's work, was the contention. It was adnmitted
that yardmen in naintenance of way work performwhat is called
"ground wor k" connected with the handling of cars involved. This
general ly consists of acconpanying a | oconotive used to switch
several cars fromvarious |ocations and marshalling themfor

unl oadi ng, protecting the nmovenent while the cars are being unl oaded
and noving the cars to another location in the yard when the

unl oadi ng has been conpleted. |In many such instances the yard
nmovenent is in notion during the unl oadi ng process.

It was the contention of the Brotherhood that the crane had swi tched
cars and nmmi ntenance of way enpl oyees had thrown switches in
connection with the novenent. For the Conpany it was noted that



Article 4, Clause (b) does not nmention switching. Fromthis the
Conpany's representative reasoned that yardnmen do not have the sole
right to performall switching exclusively within switching limts.
Furthernore, it was stated, the crane in this dispute did not perform
switching but sinply noved cars fromone track to another and

unl oaded t hem

The spokesman for the Conpany contended crew consist clauses can
constitute make work provisions if they stipulate nore crew nenbers
than the work requires. This was not so with reference to Article 4,
Clause (b). It was clained to be significant that the only

compul sory crew consi st clause in this agreement, Article 7, Cl ause
(a), does not apply to self-propelled machines. The clause provides
for a yard crew used with a | oconptive and reads:

"A yard crew shall consist of not Iess than a foreman and two
hel pers, except where special arrangenents are nmade by the
General Superintendent and the General Conmittee."

That cl ause, it was urged, applies to bona fide yard crews where

| oconotives are used within switching limts for yard work. It was
noted the clause speaks of a "yard crew', not of any crew working in
a yard, nor least of all, of a crew assigned to a piece of

sel f-propel | ed work equi pment operating in a yard. It was clained
"yard crew' has traditionally been known to nean the crew of a yard
engi ne.

While it was stated the function of self-propelled work equi pment can
in nmost instances be carried on without any crew fromthe yardnmen's
ranks, if the Conmpany determnmines that in the operation of such a
machi ne there is justification for a Yard Foreman-Pilot or a ful

crew, then such nen woul d be assigned fromthe ranks of the yardnen.

It was stated that when yardnen are used to acconpany self- propelled
work machines, it is extrenely rare for nore than one yardman to be
used with a single nmachine. A yardman so used is known as a Yard
Foreman-Pil ot and is responsible for the safety of the crew and the
machi ne i nsofar as Operating Rules and Instructions are concerned and
he has control over the machine's track novements. The conditions
governing his enploynent are set forth in Article 4, Cl ause (a),

r eadi ng:

"When pilots are required within yard limts, Yardnmen will be
used and will receive Foreman's pay. Yardnen will not be used
outside of yard limts as pilots.”

Thi s provision was considered of significant inportance, because of
the fact it is only on self-propelled machines that a need for a Yard
Foreman Pilot arises. The use of such an enployee with any other

equi pnent woul d be extrenely rare. Yard engines were said to be

i nvari ably manned by a yard crew. Loconotives which are not in yard
service are noved within switching linmts by a | oconptive engi neer or
a hostler without yardnen.

The inmportant part of the foregoing, in the Conpany's view, are the
words "when pilots are required...."



It was noted that the first paragraph of Article 4, Clause (b) and
Article 7, Clause (a) in their present wordi ng have been in effect
since March 15, 1918. Since that time it was clained self-propelled
wor Kk machi nes without yardmen, or with a Yard Foreman-Pil ot al one,
have noved cars in connection with the work perforned.

The Conpany's representative clainmed the action of the Brotherhood in
attenpting to have included a provision to support their contention
i ndicates their awareness that at the present tinme it does not exist.

It was said that in renewal negotiations in 1961, this demand was
present ed:

"Request a uniformcrew consist rule for self-propelled
machi nes. "

This request was refused. Before the Board of Conciliation the
Br ot herhood was said to have argued:

"Proposed rul e:

When any sel f-propelled nachine is used within swtching
limts and no cars are handled, a foreman-pilot will be
assi gned.

When cars are handl ed by any self-propelled unit, a full crew
wi |l be used.

The adoption of this suggested rule would ensure that a
qualified pilot or crew would be used in all cases where
sel f-propelled units are used.”

The Conciliation Board was said to have refused to recomend
acceptance of this demand and the agreenent was renewed wi thout any
such obligation upon managenent.

Agai n in Novenber 1965, the Brotherhood served demands for a new
contract which included an item proposing that the parties:

"Establish a crew consist on self-propelled equi prent perform ng
any switching or handling of cars."

Proceeding on to the Conciliation Board this request was deni ed and
the agreenment renewed with no additional obligation inposed upon the
Conpany respecting the manni ng of self-propelled work machi nes.

The significance of such efforts was dealt with by H's Honour, Judge
J. C. Anderson in an Award he issued in a dispute concerning this
Conpany and the Eastern Yardnen's Agreenent:

"There is no provision in the collective agreenent which nakes
it conmpul sory on nanagenent to assign a foreman pilot to a
tanmpi ng machi ne when used in yards. Obviously, this was the
accepted interpretation of the rules by the negotiating
committee of the Brotherhood when the Brotherhood requested as
part of the negotiations for the 1962 contract a rule which
woul d conpel thc Conpany to assign a foreman pil ot when any



sel f-propelled machine is used within switching limts and that
when cars are handl ed by any self-propelled unit a full crew
will be used.”

In Case No. 24 of the Canadian Railway O fice of Arbitration, also
concerned with the Trainmen's Eastern Lines Agreenent, of
significance in considering the tinme when these clauses were first
enacted, 1918, and the advances nade since then in new equi prent,
requiring the effort described to have included in the agreenent
provi si ons acknow edgi ng their existence, was this portion of the
findi ngs:

"This type of dispute is not uncommon in industry, due to the
rapi d advance and i nprovenent made in various types of

machi nery in recent years. Such equi pnent drops in between

exi sting guide lines represented by job descriptions or
classifications and creates confusion until a proper pattern is
created for them- not by arbitration, but by negotiation.”

After a careful study | amsatisfied Article 7, Clause (a) of the
agreement refers to the crew consist of bona fide yard crews when

| oconptives are used within switching limts for yard work; that
further agreenent between the parties is required, as has been
sought, to enlarge the scope of that provision to include these
unusual types of equiprment, self-propelled machines, with their own
distinctive functions, differing fromthat type of equi pnent
requiring the traditional crew cornon to yard engi nes.

For these reasons this claimis denied.

J. A HANRAHAN
ARBI TRATOR



