CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 71
Heard at Montreal, Mnday, July 17th, 1967
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY ( GREAT LAKES REG ON)
and

BROTHERHOOD OF RAI LROAD TRAI NMEN

Dl SPUTE:

Cl ai nrs of Unassi gned Yardmaster W Zuhajew cz, Toronto, for time and
one-half rate of pay April 19, May 1, 9, 23 and 29, 1966.

JO NT STATEMENT OF | SSUE:

On April 19, 1966, unassigned Yardmaster W Zuhajew cz was called and
used to fill a position of Yardmaster in accordance with the
provi sions of the Yardmasters' collective agreenent.

The enpl oyee submitted a tine return claimng eight hours at one and
one-half tinmes the straight tine rate of pay for the service
performed. The Conpany all owed payment at the straight time rate of

pay.

The enpl oyee subsequently submitted a claimfor four hours at the
Yardmaster's straight time rate of pay, being the difference between
the amount originally clainmed and the pay all owed.

Payment of this claimwas declined by the Conpany and the Brotherhood
all eges that in refusing paynent, the Conmpany violated the provisions
of Article 6 (B), Rule (c), of the Yardmasters' Agreenent.

Like clains were submitted by unassi gned Yardmaster Zuhaj ew cz under
simlar circunstances on May 1, 9, 23 and 29, 1966.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) G E. MLELLAN (SGD.) E. K HOUSE
ASST. GENERAL CHAI RVAN ASST. VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R St. Pierre - Labour Rel ations Assistant, C. N R
Mont rea
A. D. Andrew - Senior Agreenents Analyst, C. N R, Montrea

A. J. Del Torto - Labour Rel ations Assistant, C. N R,



Mont rea
And on behal f of the Brotherhood:

G E. MlLellan - Assistant General Chairman, B.R T., Toronto
W Kohot - Secy. GGC Yard, B.R T., Toronto

AWARD OF THE ARBI TRATOR

The facts established that Unassigned Yardnaster Zuhajew cz worked
his fifth straight tine shift as a Yard Foreman under the Yardnmen's
Agreement on April 18. As indicated in the Joint Statenent he was
called and used to fill a position of Yardmaster on April 19, 1966.

It was suggested by the Conpany that because the clains of this

enpl oyee for May 1, 9, 23 and 29, 1966, are in all pertinent respects
simlar to the claimof April 19, 1966, they could be considered on
the basis of the April 19 claim

The Representative for the Brotherhood stated that service under two
agreenents is not the issue, as this enployee had conpleted his work
week under one agreenent and was on his rest days; that he was
therefore not subject to duty, nor was he required to be available in
any capacity until the starting time of his regular assignnent on the
first day of the work week, unless he nmade hinsel f avail abl e under
the provisions of Article 93 A (i) of the Yard Coll ective Agreenent,
readi ng:

"Except as provided in Article 139 in the event that spare
board becones exhausted, and it is necessary to call a
regul arly assigned yardman on one or both assigned rest days,
the senior available man will be called, provided he has
advised the crew clerk or his supervisor in witing on
conpl etion of his work week that he will be available for
call, and that such work will not interfere with his regul ar
assi gnnment . "

Further reference was made to Article 6 B (c) of the Yardmaster's
Agreenment, reading:

"Any tour of duty other than as yardmaster shall not be
considered in any way in connection with the application of
the five-day work week, nor shall service under two
agreenents be conbined in any manner in the application of
the five-day work week. However, service under two
agreenents, excluding road service, will be restricted to
five days in a work week when qualified relief nmen who have
not worked five days in the work week, are available at pro
rata rates."”

It was then urged for the Brotherhood that these two Articles in the
wor k agreenents restricted work to five days in a work week in a
combi nation of the two agreenents, and such conbination can be used
to make up tho weekly guarantee.

Overtinme provisions in each of the two agreements were quoted. The



first dealing with those in yard service, contained in Article 93 A
(g), Section 1, reads:, in part:

"Enpl oyees worked nore than five straight tinme eight-hour shifts
in yard service in a work week shall be paid one and one-half
times the basic straight tine rate for such excess work
except...... "

Then follow five exceptions, none of which is applicable to this
claim

Article 6 B (a) of the Yardmaster's Agreenent reads:

"A regul ar assigned yardmaster who is required to work on
either or both of the days off of the position to which he is
regul arly assigned shall be paid therefor at the rate of tine
and one-hal f, and unassi gned yardmasters worked as such nore
than five days in a work week shall be paid time and one-half
the basic straight tinme rates for such excess work except....'

Then follow two exceptions, neither of which is pertinent.

For the Conpany it was stressed that an unassigned Yardmaster usually
perfornms service under two separate collective agreenments. Wen

wor ki ng as a Yardman the agreenent applicable to Yardnen governs his
service. Wen working as a Yardnmaster or Assistant Yardnmaster the
Yardmast ers' Agreenent governs his service.

In order for this claimto succeed, the representative for the
Conmpany submitted, service under two different collective agreenents
woul d have to be conbined. It was pointed out, however, that such a
conbination is specifically prohibited by the very provision alleged
to have been violated, nanely Article 6 (b), Rule (c) of the
Yardmasters: Agreenent, as quoted: "..... nor shall service under
two agreenents be conbined in any manner in the application of the

five-day work week."

Article 6 (A), Rule (b), was said to define the work week for
Yar dmast er s:

"The term ' work week' for regularly assigned yardmasters shal
mean a week beginning on the first day on which the assi gnhnent
is bulletined to work, and for unassigned yardmasters shal
mean a period of seven consecutive days starting with Mnday."

Further, Rule (d) of Article 6 (A) specifies:

"Unassi gned yardmasters may work any five days in a work week
and their days off need not be consecutive."

Fromthe foregoing it was reasoned that Article 6 (B), Rule (c) nmkes
it clear that only tours of duty as a yardnmaster may be used in the
application of the five-day work week. Therefore, only one day's
wor k coul d be counted towards this claimant's work week as an

unassi gned yardnaster, starting with Mnday, April 18, 1966.

It was then urged that the follow ng portion of Article 6 (B) (a) had



particul ar application

P and unassi gned Yardmasters worked as such nore than five
days in a work week shall be paid tinme and one-half the basic
straight tinme rates for such work.....

Unassi gned Yardnaster Zuhajew cz obviously did not work "as such nore
than five days in a work week", having worked only one day as an
Unassi gned Yardnaster.

Thi s reasoni ng was strengthened by reference to Article 3, Rule (a)
of the Yardnmasters' Agreenent, which provides:

"An unassi gned Yardmaster, or an individual used to fill a
position covered by this Schedule, will be conpensated at the
rate of pay applicable to such position and in accordance with
the hours of service and overtinme rules contained herein."

On April 19 this claimnt was bound by the provision contained in
Article 3, Rule (a) of the Yardmasters' Agreenent, as quoted, namely
"... .in accordance with the hours of service and overtime rules
contai ned herein."”

A study of the foregoing subm ssions convinces that this clai mant was
properly paid on the dates clai med, not having worked nnore than five
days in a work week" as an Unassigned Yardmaster, as required in
Article 6 (B), Rule (a).

For these reasons this claimis denied.

J. A HANRAHAN
ARBI TRATOR



