CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 72
Heard at Montreal, Mnday, July 17th, 1967
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COM ANY ( GREAT LAKES REGQ ON)
and
BROTHERHOOD OF RAI LROAD TRAI NVEN
DI SPUTE:

Clains of five trainnen for General Holiday pay, My 23, 1966.

JO NT STATEMENT OF | SSUE:

Trainmen E. M Kunder, R J. McNamara, H. R Lowe, E.P. Howard and G N
Gerrie were regularly assigned as Brakenen with hone term nal at
Stratford. On Victoria Day, May 23, 1966, each was called in turn
under the terns of Article 82, Rule (b) of the collective agreenent
to work as Assistant Conductor on Train No. 53, which was ordered to
| eave Stratford at 1300 that date destined Toronto. Each of these
enpl oyees failed to respond when called for service as a Conductor
and consequently was not used in any capacity until the trai nman used
in his place returned to Stratford.

Each of the clainmants submtted a tinme return clainng genera

hol i day pay for May 23, 1966. The Conpany declined paynent of the
clainms on the grounds that the enployees failed to qualify in
accordance with the provisions of Article 152-A Section 2, Cl ause
(c) of the Agreenent. The Brotherhood alleges that the enpl oyees did
qual i fy under that cl ause.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) G R ASHVAN (Sgd.) E. K. HOUSE
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behalf of the Conpany:

R St. Pierre - Labour Rel ations Assistant, C.N R
Mont r ea

A. D. Andrew - Senior Agreenments Analyst, C.NR
Mont r ea

A. J. DelTorto - Labour Rel ations Assistant, C.N R

Mont rea



And on behal f of the Brotherhood:

G. R Ashnman - General Chairman, B. R T., Toronto
V. L. Hayter - Secretary GGC., BB R T., Stratford

AWARD OF THE ARBI TRATOR

As indicated in the Joint Statenent, the claimants, all regularly
assi gned brakenmen, with their termnal at Stratford, had the trains
to which they were regularly assigned cancelled for Victoria Day, My
23, 1966. These enpl oyees were qualified as conductors and had
establ i shed seniority as such

On Victoria Day each claimnt was called in turn under the authority,
as the Conpany maintai ned, provided in Article 82, Rule (b) of the
col l ective agreenent, to work as an Assi stant Conductor on Train No.
53. This train left Stratford, destined for Toronto at 1300. Only
one of the claimnts could be reached on these calls and he refused
to take the assignnent.

Victoria Day is one of the holidays specified in a provision executed
by the parties in May, 1966, as result of negotiations follow ng

| egi sl ati on passed in the House of Commobns known as the Canada Labour
Code (Standards). This code provided for certain General Holidays
for enpl oyees in industry covered by Federal |egislative authority.

It was admitted that the claimnts qualified under two of the

requi renents contained in Article 152-A, which is the Genera
Hol i days article of the collective agreement. The first being that
they had conpl eted 30 days of continuous enpl oyee relationship or (2)
had qualified for wages for at |least 15 shifts or tours of duty
during the 30 cal endar days i medi ately precedi ng the genera

hol i day.

Where the parties differed as to the justification for this claimwas
with respect to the interpretation to be placed upon the word
"cancel | ed" as contained in subsection (c) of Article 152-A, reading:

"(c) Unless cancelled, shall be available for duty on such
holiday if it occurs on one of his work days excl uding
vacation days."

The Representative for the Brotherhood clained the word "cancel | ed"
in subsection (c) had application to the cancellation that occurred
with respect to the claimnts' regular assignments for Victoria Day.
The Conpany representative urged that the word was intended to refer
to the enployee, not to his regular assignment; that unless avail able
for work on a holiday as required in other provisions in the
col l ective agreenent he failed to neet the requirenents of subsection

(c).

The Representative for the Brotherhood pointed to the fact that
Article 82 (b) provides a penalty for failure to conply with its
requirenents. To fail to give holiday pay in the circunstances
descri bed woul d be to place these enpl oyees, as he described it, "in
doubl e jeopardy.”



For the Conpany it was maintained that Article 82, Rule (b) is
essentially an arrangenent to provide relief enployees to fil
conductors' vacancies, thus providing for conpetent enpl oyees who may
be required on short notice.

The second paragraph of Article 53, headed "Trai nnen Not Consi dered
Absent" was pointed to by the Conpany as being required to be read
with Article 82 (b) to ascertain what the parties had intended in
this respect. It reads:

"Except as otherw se provided in Article 82 (b), trainnen
assigned to regular runs will not be considered absent from
duty after being relieved on arrival at final term nal at end
of day's run until again required for their regular assignment.
If their services are required in the interval, they will be
notified, and if so notified and not used, will be paid a
m ni mrum day, unless cancelled prior to the starting tinme of
their regular assignment if it were being worked on that day,
in which event they will be allowed half a day."

It was submitted, except as provided by Article 82 (b) that paragraph
essentially relieves regularly assigned trainmen, unless notified to
the contrary, fromthe need to be available for work on other than
their assignnents. That relief was said to be linmted by the

requi renents of Article 82, Rule (b), reading:

"At terminals where a conductors' spare board (as per Article
77) is not nmintained, or where the conductors' spare board is
exhausted, such vacancies will be filled by the senior
qualified conductor in the term nal not working as such who is
avail able for service two (2) hours before a conductor is
required to report for duty and who nust accept such service,
such a conductor will be considered avail able after he has been
relieved at the final termnal at end of trip or day's work
(unl ess proper | eave of absence has been obtained) provided
t hat when he books off duty for rest in excess of fourteen (14)
hours, he will be considered as avail able after he has been off
duty fourteen (14) hours. |In the event that the senior
avai l abl e trai nman not working as a conductor fails to respond
when called for service as a conductor, he will not be
consi dered as avail able for service in any capacity until such
time as the trainman used as a conductor in his stead returns
to the termnal. Trainmen |iable for service as conductor may
be held off their assignment to neet the requirements of the
service when it is necessary to take such action to ensure that
such trainmen will be available two (2) hours prior to the tine
required to report for duty as conductor

NOTE: In the application of this Rule (b), a classed conductor
assi gned as baggagenman, brakeman or flagman, who books
of f duty for any reason and subsequently books on duty
prior to the return of his regular assignnment, will not
be consi dered as available for service until return of
his regul ar assignnent, except when there is no other
conduct or avail able.™



It was urged for the Conpany that considered in the light of Article
82, Rule (b) the second paragraph of Article 53 takes on added
meani ng for a regularly assigned trainman who is a qualified
conductor and is not working as a conductor. Such a trainman is
required to hold hinself avail able between trips on his regular
assignnment and will be considered absent if he does not so remmin
avail abl e.

Dealing with the suggestion by the Brotherhood that the cancell ation
of the claimants' assignnents on this day renmoved that day fromthe
"wor k day" category, it was submitted by the Conpany that the "work
days" of an assigned enpl oyee are not necessarily limted to the days

on which his assignnent is scheduled to operate. |If he is a
qual i fied conductor not working as such, he can, under the provisions
of Article 82, Rule (b), be required to fill tenporary conductor

vacanci es between runs on his regul ar assi gnnent.

It was urged that Article 1?, Rule (d) strengthens this reasoning. |
provi des that in order to conplete guarantees, crews may be worked in
service other than their regular assignnments when it will not
interfere with their regular assignments. A work day is not linmted
to a day on which an enployee's assignnent is scheduled to work, it
was suggested; rather it is a day on which the enpl oyee hinself

m ght, under provisions of the collective agreement as a whole, be
required for duty.

It was considered significant that subsection (c) does not stipulate
"avail able for duty on his regular assignnent"; that it speaks sinply
of "duty" which could, for an assigned enpl oyee, be duty other than
his regul ar assignnent.

It was finally submtted for the Conpany that Article 152-A could not
be considered as an isolated provision; that the General Holidays
article does not represent an entity which can function independently
fromthe rest of the collective agreenent. That this is so was
indicated, it was clainmed, by at |least six specific references to
particul ar Sections of the Agreenent in Article 152-A, as well as to
many references to rates of pay.

It is a basic rule of interpretation that a general provision is
superseded by a special provision. A careful consideration of the
representations nade by the Parties, and study of the applicable
provi si ons, convinces that Article 152-A - (c) is a general provision
that cannot be considered apart fromthe special provisions
represented by Article 53 and Article 82, Rule (b), having specia
application to the type of enployee concerned in this claim In

ot her words, the latter two provisions are special exceptions to the
general scope to be given to the word "cancelled" in Article 152-A

(c).

It is to be remenbered that the Parties are considered to be aware of
the provisions of Articles 53 and 82, Rule (b) when Article 152-A was
negotiated and finally executed. That was the tinme to reduce their
effect, if this could be acconplished, not through Arbitration

For these reasons these clains are denied.



J. A HANRAHAN
ARBI TRATOR



