CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 74
Heard at Montreal, Mnday, Septenber 11th, 1967
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (SD & PC DEPT.)
and

THE BROTHERHOOD OF RAI LROAD TRAI NVEN

Dl SPUTE:

Concerning the interpretation and application of Article 2 (h),
second paragraph, Article 3 (a) and Article 8 (c) which are
interlocking rules of the current Collective Agreement.

JO NT STATEMENT OF | SSUE:

Steward F. R Graham and crew arrived Toronto on del ayed Train No.

12 June 6th, 1967, twelve (12) hours and forty (40) mnutes |ate.
Steward Graham and crew were required to report at 2.00 p.m June
1Gh for their next regularly assigned trip. Steward G aham and crew
claimed eight (8) hours at time and one-half for being required to
wor k on what woul d have been eight (8) hours of normal |ayover tine.
These clainms were rejected by the Conpany.

The Brotherhood contends that these enpl oyees were required to work
on part of their normal |ayover period and, in rejecting the clains,
the Conpany is in violation of Article 2 (h) of the Collective

Agr eenent .

FOR THE EMPLOYEES FOR THE COVPANY:
(Sgd.) J. R BROWNE (Sgd.) THOS. P. JAMES
GENERAL CHAI RVAN MANAGER, S.D.P.C. & N.S.

There appeared on behal f of the Conpany:

T. P. Janes, Manager, S.D., P.C. & NS, CP.R, Mntrea
J. W Mffatt, Gen. Supt., S.D., P.C. & NS., CP.R, Mntrea

And on behal f of the Brotherhood:

J. R Browne General Chairman, B.R T., Mbntrea

AWARD OF THE ARBI TRATOR



As indicated, this dispute concerns the failure of the Conpany to pay
the clains asked because of their interpretation of three provisions
of the Agreenent, nanely Article 2 (h), second paragraph, Article 3
(a) and Article 8 (c).

The second paragraph of Article 2 (h) reads:

"A regul arly assigned enpl oyee called from|ayover for road
service will be paid for tinme worked during | ayover at one and
one-half tinmes the basic hourly rate, with a nmi ni num paynment
of 8 hours. This payment will be separate and apart fromhis
Quarterly guarantee If position in sequence of operation is
not lost, he will be due out on nornal departure day,
otherwise he will be held for service until he can be restored
to his regular line."

The posting for which this crew bid indicated a | ayover of four days.

The train arrived at Toronto on June 6 at 6.45 a.m, instead of the
time it was due to arrive, nanely, June 5 at 5.45 p. m

The representative for the Brotherhood clained the term "days" not
bei ng defined in the agreenent, that recourse had been nade to the
interpretation given for the term'days' in The Domi nion
Interpretations Act, R S. 1952 and that given in the Canada Labour
St andards Code. The forner, of course, would only apply to

[ egislation in which the termwas not defined. The latter
interpreting the term'day' as meaning any twenty-four hour period
woul d have application to any provision enacted under its authority.

It was subnmitted for the Brotherhood that applying the definition
"any twenty-four hour period", this crew was entitled to | ay-over
fromthe normal tine of arrival until 6.45 a.m June 9th. By being
required to report at 2.00 p.m, June 10, it was clainmed it had been
held for service from6.45 a.m June 9 until 2.00 p.m June 10, a
total of 31 hours and 15 nminutes. This,it was urged, would bring
into operation Article 3 of the agreement.

Article 3, under the heading "hours of Service" reads, in part:

"(a) Tine will be conputed as continuous fromtine required to
report for duty at designated terminal until rel eased at
ot her designated term nal subject to deductions for rest
periods en route and at turnaround points. No deductions
for release tine less than 2 hours will be nade."

The representative for the Brotherhood protested what he clai ned was
a digression from established past practice in the Conpany not

speci fying layover time in postings for vacant or new runs in hours
and m nutes, rather than by the undefined term "days".

Article 8 provides, in part:
"(c) Vacant runs: When permanent runs are vacant or new runs

created, or there is a general change of service fromw nter
to summer schedule, or fromsumer to wi nter schedul e,



particulars will be bulletined for 10 days and runs will be
given to senior qualified nen applying in witing, subject to
fitness and ability."

Ref erence was nmade by the representative for the Brotherhood to
decision in Case No. 32 of the Canadi an Railway O fice of
Arbitration in which a favorabl e decision was gai ned by the

Brot herhood. O significance to this decision, however, is the fact
that the provision in the precedi ng agreenent, Article 7 (c),

contai ned the words "required to forego | ayover”. These no | onger
appear in existing provisions.

The principal thrust of the argunent advanced for the Conpany was
based reliance upon this paragraph of Article 3 (a), reading:

"I'n regular assignnents, tinme worked in excess of the nornal
Operating Schedule due to late arrival of trains, up to 576 hours
in a Quarter effective June 1, 1967, 546 hours in a Quarter
ef fective Decenber 1, 1967, and up to 520 hours in a Quarter
effective June 1, 1968, will constitute part of the regular
assi gnnment . "

Fromthis provision, it was argued, if a regularly assigned enpl oyee
is scheduled to work 576 hours or nore in a Quarter, which it was
said was generally the case, and due to a late arrival he works
additional time, this extra tine would be paid at one and one-hal f
his basic hourly rate in accordance with Article 2 (d), reading:

Time worked in excess of 576 straight tinme hours, effective
June 1, 1967; 546 straight tine hours effective Decenber 1,
1967, and 520 straight tinme hours effective June 1, 1968, in a

Quarter, will be paid for at one and one-half tinmes the basic
hourly rate on the first payroll follow ng the end of the
Quarter."

The clai m being nade, it was submitted, represented a request for
time and one-half for late arrival, plus a penalty tinme for |oss of
| ayover.

It was stressed that neither Article 2, Clause (d), nor Article 3,
Cl ause (a), makes any provision for paynent of |oss of |ayover due to
late arrival of a train.

As to Article 8 (c) it was submitted for the Conpany that the
Operating Schedul e does not override the provisions of the collective
agreenent. |Its purpose was nerely to inpart general information to
enpl oyees, to assist them when bidding for assignnents. Further, it
had to be of a general nature because del ayed trains cannot be
provided for in such a schedule.

As to the second paragraph of Article 2 (h) the Conpany's
representative clained before this clause becane operative two
oonditions nmust be nmet: first, layover must have comenced and,
second, the enployee nmust have been called to performroad service
before his next schedul ed reporting tine.

An analysis of the foregoing, after a study of the pertinent



provi sions, leads to the conclusion with respect to Article 8, that
the term"particulars" not being defined, there is nothing to prevent
t he Conpany, (apart fromthe desirability fromthe Brotherhood's

vi ewpoi nt to continue its former practice) to describe |ayover tinme
by the use of the term "days".

Further, a study of the second paragraph of Article 2 (h) convinces
its purpose is to provide for a call fromlayover for road service

ot her than that required of an enployee on his normal departure day.
This is indicated by the words used, "If position of operation is not
lost, he will be due out on normal departure day ...."

Finally, it is clear the parties have specifically provided for
paynment for tinme worked in excess of the nornmal operating schedule
due to late arrival of trains in Article 3 (a). To grant this
request, therefore, would result in a pyram ding of benefits without
speci fic authorization.

In that connection, of instructive value is the principle stated in
t he decision of His Honour, Judge Anderson, in Ault M Ik Products and
Retai | Whol esal e Workers, in which it was hel d:

"If a contract is open to two interpretations and one
interpretation involves pyram ding of overtine and the other
interpretation does not involve the pyranm ding of overtine, a
Board of Arbitration, in the absence of specific wording in the
contract should accept the interpretation which does not
provi de for the additional penalty paynent by reason of
pyram di ng overtine."

For these reasons | find the claimants were paid in accordance with
the existing provisions of this agreenent.

J. A HANRAHAN
ARBI TRATOR



