CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 77
Heard at Montreal, Mnday, Septenber 11th, 1967
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (ATLANTI C REG ON)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Claimfor renmoval of discipline assessed with conpensation for tine
| ost of 13 extra gang | aborers Montreal Term nals, My 1964.

JO NT STATEMENT OF | SSUE:

On May 8th, 1964, 13 extra gang | aborers working under Extra Gang
Foreman Usypchuk, Montreal Term nals were instructed to work one
addi ti onal hour that day and nine hours May 9th (the sixth day) in
accordance with Section 2, Clause (d) of Wage Agreenent No. 13. The
men refused to work and were held out of service and subsequently
assessed 40 denerit marks. The Brotherhood clainmed a fair and

i npartial hearing was not held on request of five of the enployees

i nvol ved as provided for under Section 9, Wage Agreenent No. 13 and
on this basis requested cancellation of discipline and paynent for
all tinme held out of service. The Conpany nmintain that the hearing
held on May 12th as well as subsequent hearings net this provision
and declined the claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) W M THOVPSON (Sgd.) A. M HAND
SYSTEM GENERATI ON GENERAL MANAGER -
GENERAL CHAI RVAN ATLANTI C REG ON

There appeare? on behal f of the Conpany:

R. Col osi np Supervi sor Personnel & Labour Rel's., C.P.R
Mont r ea
J. D. Jardine - AsstT Engineer, AR, CP.R, Mntrea

And on behal f of the Brotherhood:

W M Thonpson - System Federation General Chairman, B.MWE.,
O tawa
A. Passaretti General Chairman, B MWE., Mntrea



AWARD COF THE ARBITRATOR

Wil e submi ssions fromboth parties dealt with the facts leading to
the inposition of the penalties inposed, the actual conplaint

i nvol ves an interpretation of the procedure provided in Section 9,

Cl ause (a) of Wage Agreenent No. 13, to ascertain if there had been
a conpliance with its requirenments. It reads, in part:

"An enmpl oyee di sciplined, or who considers hinmself unjustly
treated, shall have a fair and inpartial hearing, provided
written request is presented to his i mredi ate supervisor within
ten days of date of advice of discipline, and the hearing shal
be granted within ten days thereafter."

It was established that originally an investigation had been
conducted by the Division Engineer with all the involved extra gang

| abourers present, as well as their Local Chairman. During this

i nvestigation the men acknow edged they had refused to work the extra
hours in accordance with instructions. Included in the statenent
taken at that tinme were two questions asked of these nen, together
with their responses:

Question: Have you anything further you wish to add to this
st at ement ?

Answer : No.

Question: Are you satisfied with the manner in which this
i nvestigation has been conducted?

Answer : Yes.

The statenment was signed by each enpl oyee, as well as the Loca
Chai rman who was acting as their representative.

Those invol ved had been instructed to report for this investigation
on Monday, May 11, 1964. Instead of reporting as instructed they
appeared on that day for work and when not allowed to do so, they

| eft and reported to the Roadmaster for investigation the follow ng
day.

For their failure to obey the Foreman's instructions on May 8 to
performthe work and to report for investigation, as well as for
refusing duty May 8 and 9, these men were assessed 40 demerit marks.

As indicated in the Joint Statenent, five of the thirteen enpl oyees
concerned in effect appeal ed the discipline assessed in witing, in
accordance with Section 9 of Wage Agreenent No. 13, requesting what
they described as "a fair and inpartial hearing", follow ng the

i mposition of the penalty.

One of the reasons advanced on their behalf by the representative of
t he Brotherhood before the Arbitrator was the absence of the foreman
at the investigation. Apparently the five involved desired an
opportunity to question that official



The request was nade by the five enpl oyees concerned on May 28.

Under date of June 16 it was said the Superintendent replied,
advi si ng these enpl oyee that the investigation that had been held had
been fair and inpartial and the discipline assessed was by no neans
unj ust.

On June 20 a request was nmade by the Local Chairman to neet M.
Presley with a System O ficer.

On June 25 this request was denied and the matter was then referred
to the General Chairman to progress. That official wote M. Presley
on June 23, requesting an appointnment. This was granted and a
nmeeting was held on August 20, 1964.

Qbviously on these facts the Conpany failed to conply with the

requi renents of Section 9, Clause (a) followi ng the request nade by
these five enployees for a hearing after inposition of the penalty.
Thi s request should have been granted within ten days. It is a
mandatory requirenent and it is not open for the Conpany to then
decide that the previous investigation the Regional Engi neer had
conducted was a fair and inpartial hearing and that another hearing
was unnecessary. The enpl oyees concerned, or their representatives,
upon further consideration thought otherwi se and their request for
anot her hearing should have been granted.

For these reasons | find the case nust be renitted to the Conpany to
now conmply with the request nade on May 28, 1964, for "a fair and
impartial hearing". The date for this hearing should be set by the
Conpany within ten days fromreceipt of this judgnent, unless the
parties nutually agree otherw se

J. A HANRAHAN
ARBI TRATOR



