CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 79
Heard at Montreal, Mnday, October 16th, 1967
Concer ni ng
ALGOVA CENTRAL RAI LWAY
and
BROTHERHOOD OF RAI LROAD TRAI NVEN
DI SPUTE:

Cl ai ns of Conductors G F. Kennedy, O E. Dent, G Cockw |l and
Brakeman E. Thonas for paynent of general holiday pay for Labour Day,
Sept enber 5, 1966.

JO NT STATEMENT OF | SSUE:

Conductor G F. Kennedy working assigned through freight train that
normal |y works twenty days a nonth only worked twel ve days, due to
the stri ke of the Non-QOperating Enpl oyees, clainmed nileage earned on
the last trip worked before the strike August 26, 1966.

Conductor O E. Dent working assigned passenger train that normally
wor ks seventeen days a nonth, only worked thirteen days due to the
strike, clainmed mleage earned on the last trip before the strike.

Conductor G Cockw Il working an assigned yard job that normally
wor ks twenty-one days a nonth, only worked fourteen days due to the
strike, clained eight hours at yard rates.

Payment of the above three clainms was denied by the Conpany under the
terms of the General Holiday Agreenment effective June 1, 1966.

Brakeman E. Thomas wor ki ng on assigned through freight qualified for
general holiday pay and clainmed nmleage earned on last trip before
strike as mleage from Steelton to Hawk Junction and return to
Steelton. This claimwas reduced by the Conpany and enpl oyee was
conpensated 186 mles at through freigt rates in accordance with the
Conpany' s under standi ng of General Holiday Agreenment effective June
1, 1966.

FOR THE EMPLOYEES: FOR THE COVPANY:

(Sgd) C. E. MCLELLAND (Sgd) J. A. THOMPSON

GENERAL CHAI RVAN VI CE- PRESI DENT - RAIL
OPERATI ONS

There appeared on behal f of the Conpany:

H R Wotton Manager Rail Operations, A.C.Ry., Sault
Ste. Marie



P. J. Leishman Supervi sor Personnel, A.CRy., Sault Ste
Mari e

And on behal f of the Brotherhood:

C. EE Mmdelland CGeneral Chairman, B.R T., Sault Ste.
Marie, Ont.

AWARD OF THE ARBI TRATOR

The Conpany's brief included copies of correspondence that had passed
between the parties with respect to these clains.

Aletter fromM. C. E Mdelland, General Chairman, to M. J. A
Thonpson, Vice-President Rail Operations, dated Decenber 13, 1966,
concisely sets forth the basis for the clains, as well as adm tting
with respect to the conductors involved, that they did not qualify
for holiday pay not having 15 days service in the previous 30 days.
It read:

"Conductor G F. Kennedy, O E. Dent and G Cockwell submitted
clains for Statutory Holiday paynent for Labour Day.

Due to the Non Ops being on strike the latter part of August,
these three Conductors did not have 15 days service in the
previ ous 30 days. However, the Conpany did not notify these
enpl oyees that they would not be paid until after the 30 days
as required in Article 82 of our Schedul e.

Brakeman E. Thomas worked on the last train out of Steelton
prior to the strike and returned to Steelton wi thout tying up
at Hawk Junction due to the tine element and clained the tota
mles earned as Statutory pay. He was only paid m | eage earned
Hawk Junction to Steelton.”

The representative for the Brotherhood based his subm ssion in
justification for the clains of the three conductors, purely on the
provision in Article 82 of the Agreenment. Wth respect to Brakeman
E. Thomas the sane claimwas made, plus the additional factor that,
qual i fying for holiday pay, this enployee should have been paid for a
return trip Hawk Junction-Steelton return.

The portion of Article 82 quoted reads:

"Where there is a question regarding the tine or nileage to be
paid for, any portion not in dispute will be allowed, and the
enpl oyee advised within thirty (30) cal endar days fromthe date
of receipt of ticket regarding the portion which is not allowed
together with reason why not allowed, otherw se such claimwll
be paid. |In cases where all tinme or nileage clainmed on any
time return is disallowed, such tinme return will be within
thirty (30) cal endar days returned to the enpl oyee through the
proper O ficer of the Railway otherw se such claimw |l be
paid."



Adnmittedly the Conpany had failed to notify these enployees within
the thirty day period provided in Article 82. This was stated in a
letter fromM. J. A Thonpson to M. MO elland, under date of
December 28, 1966, as foll ows:

"As regards failure to notify the three men first named within
the thirty day period provided in Article 82 that the clains
were denied it is quite correct that we nmade an error in this
regard. You will understand that the shutdown of our operation
by strike action by the Non-Ops enpl oyees created much
confusion and a great variety of clainms, counter-clains, etc.
the result being that the three clainms referred to were lost in
the shuffle...."

The basis for the subm ssion nmade by the Conpany's representative was
that Section 82 was never intended to apply to a claimthat was
entirely without validity. In other words, admi ssion of the fact
that these nmen failed to conply with Section 2 (b) of the agreenent
between the parties dealing with statutory holidays, took them beyond
the intended scope of Article 82.

Section 2 (b) referred to reads:

“In order to qualify for pay on any of the holidays specified in
Section 1, an enpl oyee shall have conpleted 30 days of
conti nuous enpl oyee rel ationship and in addition:

(b) shall be entitled to wages for at least 15 shifts or tours
of duty during the 30 cal endar days i medi ately preceding
t he general holiday."

In considering the portion of Article 82 relied upon, it is inmportant
to underline that the three conductors and the brakeman did not work
on the holiday in question. This brings into prom nence the opening
wor ds of the provision:

"Where there is a question regarding the tinme or nml eage
to be paid for..... "

Not hi ng in that | anguage indicates an intention that it extends to
hol i day pay for those not required to work. Clearly no tinme was

i nvol ved, or mleage. Wat was involved was a bonus paynment fl ow ng
from Section 29 (3) of the Canada Labour (Standards) Code, from which
the agreenment between the parties as to pay for Statutory holidays
was devel oped. It reads:

"An enpl oyee whose wages are cal cul ated on any basis other than a
basis mentioned in subsection (1) or (2) (weekly, nonthly or
hourly) shall, for a general holiday on which he does not work
be paid at |east the equival ent of the wages he woul d have
earned at his regular rate of wages for his normal working day."

The parties have clearly provided a qualifying factor for an enpl oyee
before he can receive holiday pay for a day on which he has not

wor ked nanely, "15 shifts or tours of duty during the 30 cal endar
days i medi ately precedi ng the general holiday."” That, in ny

opi nion, is a special provision requiring conpliance before there



woul d be any right to subnit a claimthat would bring Section 82 into
effect. Were no work has been done on the holiday and no cl ai mthat
in fact the claimnt had qualified as to the previous shifts or tours
of duty required, Section 82 has no application.

This finding would, of course, apply to the claimmade on that basis
for Brakeman Thonmas, no work being done by himon the holiday.

Wth respect to the other aspect of Brakeman Thonmas' claim Section 5
(1) (b) of the Agreenent concerning pay for holidays provides:

"An enpl oyee qualified under Section 2 hereof and who is not
required to work on a general holiday shall be paid in
accordance with the foll ow ng:

(b) A Conductor, Baggageman, Brakenman or Spare Board
Trai nman shall be paid an amobunt equal to his earnings,
exclusive of overtime, for the last tour of duty he
wor ked prior to the general holiday."

The one question to be determ ned, therefore, is whether the return
trip made by this claimnt cones within the term"his |ast tour of
duty" pertinent to that determnation is the fact that the brakeman
was not on turnaround service. The distance between Steelton and
Hawk Junction being approximately 163 miles, Article 9 of the

Col | ective Agreenent, in subsection (f) forbids trainnen being called
for turnaround service where the distance fromthe ternmnal to the
turnaround point is one hundred miles or over.

This crew operating on Train No. 11 (tine table train) ex Steelton
11: 30 pm 25 August, term nated their run on August 26th at Hawk
Junction. The strike was schedul ed to commence at 12 o' cl ock noon
E.S. T. Friday, August 26th. A bulletin issued by the Conpany told
that all train and yard assignments were cancelled on conpl etion of
tour of duty on that day. There was no dispute that the clai mant

| eft Hawk Junction on Extra South 9.10 a.m, arriving at Steelton at
4.00 p.m and as indicated was paid for that trip on the basis of 186
mles at through-freight rates.

| amsatisfied the trip described on August 26th represented Brakeman
Thomas' | ast tour of duty, prior to the holiday in question, within
the neaning of Section 5 (1) (b) quoted.

For these reasons all four clainms are disall owed.

J. A HANRAHAN
ARBI TRATOR

24 October 1967

File: 8335



Ms. V. Hall

Secretary,

Canadi an Railway O fice of Arbitration
Room 918 - 919,

Sun Life Building,

MONTREAL, Quebec.

Dear Ms. Hall:

Reference Arbitration Case No. 79 involving
the Al goma Central Railway and the Brotherhood of Railroad
Trai nmen whi ch was heard at Montreal on Mnday, 16 October
1967.

I thank you for copy of decisions rendered
by Arbitrator Hanrahan on the two cases presented recently,
but would draw to your attention what appears to be an error
in transcription or typing in Case No. 79 involving Conduct -
ors G F. Kennedy, O E. Dent, G Cockw |l and Brakenman E.
Thommas.

In the third to | ast paragraph of the Arbi-
trator's award, the first sentence reading "This crew operat-
ing on Train No. 11 (tinme table train) ternminated their run on
August 25 at Hawk Junction", the date 25 August is incorrect
and should read 26 August.

I do not wish to change in any way the intent
of the Arbitrator, nor do | know what is involved in effecting
changes at this tine, but | would suggest that perhaps a nore
clear interpretation could be presented if the follow ng sen-
tence were used in place of that above quoted. | believe the
sentence should read -- This crew operating on Train No. 11
(time table train) ex Steelton 11:30 p.m 25 August, term nated
their run at 7:40 a.m on August 26 at Hawk Junction

I have endeavoured to contact you by phone
re this matter but when unsuccessful in ny attenpts, |
thought it best to wite you this letter in the hopes that
it reaches you in tinme to make the anendnent prior to the
printing of the Arbitrator's award on the case in question

Thank you for your attention and past consider-
ations.

Yours truly,

HRW j ntg
cc:J. A Thonpson



