CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 87
Heard at Montreal, Mnday, Novenber 13th, 1967
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY ( PRAI RI E REG ON)
and

BROTHERHOOD OF RAI LROAD TRAI NMEN

Dl SPUTE:

Clainms of Trainmen and Yardnen at Mbose Jaw, Saskatchewan and ot her
points, for General Holiday pay for Dom nion Day on July 1st, 1967.

JO NT STATEMENT OF | SSUE:

Prior to the Dom nion Day Ceneral Holiday, the Conpany posted
bull etined instructions to Al Enployees as foll ows:

"The Federal Government is observing Mnday, July 3rd as the
Dom ni on Day holiday and this day |ikew se shall be recognized
as the holiday under oollective agreenents governing operating
and non-operating enpl oyees. "

Article 46, Section 1, applicable to Trainnen and Article 17, C ause
(d), Section 1, applicable to Yardnmen are identical and read as
fol |l ows:

"An enpl oyee, who qualifies in accordance with Section 2 hereof,
shall be granted a holiday with pay on each of the follow ng
general holidays:

New Year's Day

Good Fri day

Victoria Day

Dom ni on Day

Labour Day

Thanksgi vi ng Day

Chri st mas Day

Remenbrance Day, except that where Renmenbrance Day is not the
hol i day nmost generally recognized in any province or part
thereof, either party to this agreenent may request substitution

thereof, and if agreed, substitution will be made. If the
parties fail to agree on which holiday is the nost generally
recogni zed the dispute will be submtted to the Canadi an Rail way

Ofice of Arbitration provided that when any of the above
holidays falls on Sunday or Saturday, the day substituted
therefore by the Federal Governnent shall be observed.

Civic Holiday is substituted for Remenbrance Day for Trainnmen
wor ki ng on assignnents or runs, the hone terminal of which is in



the Province of Ontario."

The Brot herhood contends that the Federal Governnment did not
substitute July 3rd for July 1st to be observed as Doni ni on Day when
a holiday was proclainmed for July 3rd and Trai nnen and Yar dnen
submtted clains for General Holiday pay for July 1st as Domi nion
Day, in accordance with Section 1 of their respective General Holiday
Rul es.

The Conpany contends that the Federal Governnent did observe July 3rd
i nstead of July 1st as the Dom nion Day holiday and declined payment
of all clainms submitted for General Holiday pay for July 1st.

FOR THE EMPLOYEES: FOR THE COVPANY:

(Sgd.) S. McDONALD (Sgd.) R C. STEELE

GENERAL CHAI RVAN GENERAL MANAGER - PRAIRIE
REGI ON

There appeared on behal f of the Conpany:

J. Ramage Manager Labour Relations, C.P.R, Mntrea
C. F. Parkinson Labour Relations Assistant, C.P.R, Mntrea

And on Behal f of the Brotherhood:

R T. OBrien Vice-Chairman, B. R T., Calgary

AWARD OF THE ARBI TRATOR

As indicated in the Joint Statenent of Issue, prior to the Dom nion
Day General Holiday, the Conpany posted bulletined instructions to
Al |l Enpl oyees as foll ows:

"The Federal Government is observing Mnday, July 3rd as the
Dom nion Day holiday and this day |ikew se shall be recognized
as the holiday under collective agreenents governi ng operating
and non-operating enpl oyees. "

The general holiday rule is quoted in the Joint Statement of |ssue.
The part thereof having particular significance to this claimreads,

"Provided that when any of the above holidays falls on Sunday
or Saturday, the day substituted therefore by the Federa
Government shall be observed.”

July 1st, 1967, fell on a Saturday. It was contended by the

Brot herhood that no official proclamation was nmade by the Federa
Governnment to effect a substitution. Therefore, July 1st, falling on
a Saturday, was the effective date for the Doni nion Day Hol i day.

It was cl ained by the Brotherhood that not only had the Federa
Governnment failed to i ssue a proclamation substituting July 3rd for
July 1st as the Domi nion Day Holiday, but in Parliament the Prine



M ni ster had stated:

"M . Speaker, July 1 is still the statutory holiday, Domni nion
Day, known legally and constitutionally as Dom ni on Day, but
perhaps in view of the fact that this is the one hundredth
Dom ni on Day we might be permtted for one year to call it
Confederation Day. July 3 was proclainmed as a public holiday by
the federal governnent so there would be a | ong week end on this
the one hundredth anniversary of our confederation That was
considered to be appropriate. That only has |egal effect so far
as federal public servants and banks are concerned, but, as an

i ndi cation, there has been a proclamati on of a public holiday,

t hough provincial governnments will do as they see fit. | believe
some are already taking action in this respect.™

A copy of the official proclamation declaring that the 3rd day of
July, 1967, should be observed as a public holiday throughout Canada
was produced. There was no reference in it to it being in
substitution for July 1st, nor was there in fact any reference to it
bei ng cel ebrated as Confederation Day or any other day.

It was further urged that the provisions of the "Dom ni on Day Act,
only provides that the first day of July not being Sunday shall be a
| egal holiday". Wen it is a Sunday, "the second day of July shal
be in lieu thereof a I egal holiday and observed as such under the
nanme of "Dom nion Day".

For the Company it was explained that the purpose of the rule
provi di ng "when any of the above holidays falls on Sunday or
Saturday, the day substituted therefor by the Federal Governnent
shall be observed"” was to ensure to the greatest extent possible that
the railways, where services nust be geared to the activities of the
i ndustries they serve, will have their enployees enjoy the holiday
bei ng observed by the majority of industries.

The directive and notice to Al Enpl oyees quoted above was said to
emanate on the basis of instructions issued by the Federal Government
in respect of its enployees. As an exanple, the foll owi ng was quoted
fromthe directive of the Department of Transport issued on January
13, 1967, stating in part:

"Since Donmi nion Day and Renenbrance Day 1967, fall on a Saturday,
enpl oyees will be given | eave of absence with pay on Mnday,
July 3rd, 1967, and Monday, Novenber 13th, 1967."

Fromthis it was reasoned that the Federal Governnent substituted
Monday, July 3, 1967, for Dom nion Day. It was claimed that an
observance and substitution are one and the sane insofar as the day
observed i s concerned.

That July 3rd was al so recogni zed as the day Doni nion Day shoul d be
observed, the Arbitrator was told that the other running trades

uni ons, nanely the Brotherhood of Loconotive Engi neers and the

Br ot her hood of Loconotive Firenen and Engi nenmen on the Canadi an
Nati onal , Canadi an Pacific and all other railways, whose Genera
Holiday rules are identical to those applicable to Trai nmen on the
Canadi an Pacific, had so recognized it.



Further, the Brotherhood of Railroad Trai nnen, recognized July 3rd as
the holiday for trainmen and yardmen on all railways except the
Canadi an Pacific under identically worded rules. July 3rd was al so
recogni zed as the holiday by all unions representing non-operating
enpl oyees on all railways in Canada.

As to the claimthat the only way in which a substitution can be nade
is by Royal Proclamation, the Conpany contended that in the past, on
rare occasions, the CGovernnent had issued Procl amations substituting
hol i days, but such Procl amati ons have been issued only in respect of
the Civil Service. They have not been of general application. Even
t hough this has occurred in the past, it has been discontinued, and

i nstead directives are now i ssued under the authority of the Civi
Service Act for this purpose.

The representative for the Conpany produced letters of understandi ng
bet ween rail ways and Brot herhoods having identical wording in their
col l ective agreenents, agreeing that the General Holiday rule neans
that the day observed by the Federal Government with respect to its
enpl oyees shoul d govern

O significance in this respect is one produced show ng that the
Br ot herhood of Railroad Trai nmen, on Novenber 25, 1966, agreed with
the officials of the Canadi an National Railways, to this effect:

"It is understood that the portion of the general holiday
provi si ons reading:

"When any of the above holidays falls on Sunday or Saturday the
day substituted therefor by the Federal Government shall be
observed' is to be interpreted to nean:

"When any of the above holidays falls on Sunday or Saturday the
day observed by the Federal Governnent as the holiday in the
Civil Service throughout Canada shall be substituted' ."

As indicated, no such agreenent was made by this Brotherhood with the
Canadi an Pacific Railway.

The representative for the Conpany stressed that if the Trai nnen had
observed the Dom nion Day holiday on the Saturday, they would have
observed the holiday on a different day than all other rail way

enpl oyees. The degree of "absurdity" resulting, it was contended, is
denonstrated by the fact that trainmen and yardnen work with engine
crews as a unit. As stated, union representing engineers and firenen
recogni zed the day observed by the Federal Governnent in respect of
its enpl oyees as the holiday. |If trainnen and yardnmen were to
observe a different holiday than that bei ng observed by engi nenen and
firenmen, it was argued, the result would be that on one day the train
or yard crew would be on duty without an engi ne crew and on the other
day the engine crew woul d be available without a train or yard crew
In addition, it was stated, offices such as freight and express
sheds, with which trainmen and yardnen have a cl ose working

rel ati onship, as well as industry in general would be cl osed down on
the day train and yard crews were on duty.



Ref erence was made by the Conpany representative to that portion of
Case No. 3 before the Canadian Railway O fice of Arbitration, in
which this was stated:

"It is also a cardinal rule of interpretation that no
i nstrument should be construed in a manner that would bring
about an absurd result. A decision of the Suprene Court of
Canada, Coffin vs. Gllies (1915) 51 S.C. R 539, is
authority for the proposition that:

In construing a contract the grammatical and ordinary sense
of the words should be adhered to, unless that would lead to
sone absurdity, or inconsistency with the rest of the
instrument, in which case the ordinary sense of the words
may be nodified to avoid such inconsistency."'"

Having regard to the confused result outlined that woul d be created
bet ween these enpl oyees and others with whomthey daily work, to
avoid the "absurdity" that would foll ow, we believe the word
"substituted" should be nodified so as to be read as pertaining to
t he purpose of the provision, nanely, the general observance of the
hol i day.

Apart fromthe Prime Mnister's statenment in the House of Conmons, it
is clear that the Federal Governnent issued instructions that applied
to all Civil Services that Dom ni on Day, 1967, would be observed on
Monday, July 3, 1967. Superinposed on that was the intent to

cel ebrate "Confederation Day" on the same day. This, in my opinion
is incidental to the general recognition throughout Canada that July
3rd was the day on which to cel ebrate Dom nion Day. As stated, al

Br ot her hoods havi ng the same provision, with the exception of this
one in relation to the Canadi an Pacific recognized and cel ebrated
July 3rd as Dom ni on Day.

For these reasons this claimis denied.

J. A HANRAHAN
ARBI TRATOR



