CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 89
Heard at Montreal, Mnday, Novenber 13th, 1967
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Thirty days' suspension assessed | oconotive engineer M H Crux for
i nsubor di nati on.

JO NT STATEMENT OF | SSUE:

On August 16, 1966 M. M H Crux was the | oconptive engi neer on
Transfer M3 at the Toronto Yard. Engineer M H. Crux was charged
with insubordination in that he refused to conmply with instructions
given him by a Conpany officer and by a Yardmaster, pertaining to
maki ng an air brake test. Followi ng an investigation of the incident
he was assessed discipline of 30 days' suspension. The Brotherhood
of Loconotive Engi neers appeal ed the discipline assessed. The
Conpany has refused to renove the discipline.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) E. J. DAVIES (Sgd.) E. K. HOUSE
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

M A. Cocquyt Labour Rel ati ons Assi st ant C.NR,
Mont r eal

D. C. Fraleigh Seni or Agreenents Anal yst C.NR,
Mont r eal

A Cl enent Seni or Agreenents Anal yst C.NR,
Mont r eal

R C Field System Rul es O ficer C.NR,
Mont r eal

R J. WIson Labour Rel ations O ficer C.NR,
Toronto

B. Buchanan Trai nnast er Road Foreman C.NR,
Toronto

G Carra Labour Rel ations O ficer C.NR,

Mont r eal



And on behal f of the Brotherhood:

E. J. Davies General Chairman, B. L. E., Aurora, Ont.
J. B. Adair 1st Vice General Chairman, B.L.E., Wndsor,
Ont .

AWARD OF THE ARBI TRATOR
There was no di spute about these basic facts:

On the date in question the carman responsible for inspection of the
train on which the grievor was the engi neer requested the Inspection
Control Center to arrange for himto set up the brakes. Inspection
Control then conmunicated with Yardmaster Dotzko, who in turn
communi cated with engi neer Crux.

According to Engineer Crux, in the original transm ssion by M.

Dot zko the latter was not certain whether a set up or release of the
train brakes was required. This resulted, the grievor clained, in
confusion in his mnd as to the exact instructions.

It was not contradicted that the procedure for conducting a No. 1
air brake test in Toronto has since the opening of the new electronic
yard during February, 1965, involved the relaying of signals by radio
for a set up of the air brakes froma carman, to an Inspection
Control Center, to the appropriate yardmaster and finally to the

engi neman to apply the train brakes

It was admitted by the Conpany that if the original signal to
Engi neer Crux was unclear, as alleged, he acted quite properly at
that time in not responding to the signal

It was established, however, that within a few nonents of receiving
the first signal, engineer Crux was instructed by Yardnmaster to apply
the brakes. It was also alleged that at the same tine he was advi sed
of the whereabouts of the carman. Engi neer Crux refused to set up

t he brakes on the basis that confusion existed as result of the first
signal. He demanded that the carman who had initiated the signa
fromthe rear of the train was required at the engine before the
brakes coul d be set.

It was all eged by the Conpany that nothing in the regul ations or

i nstructions applying to the conducting of air brake tests and
nothing in the Uniform Code of Operating Rules contenpl ates that
engi neer Crux could demand the presence of the carman at the engine
before he woul d apply the brakes.

It was stated that when engineer Crux refused to set up the brakes in
recei ving the second signal from Yardmaster Dotzko, the matter was
reported to the General Yardmaster who in turn reported it to

Trai nmast er Road Foreman Buchanan. M. Buchanan proceeded to the cab
of the engine and asked engineer Crux if he had received instructions
to set up the brakes. M. Crux replied that he had but that he would
not apply the brakes until he had seen the carnman.

It was stated that M. Buchanan then, in his capacity as a supervisor
of the Toronto Yard, instructed engineer Crux to apply the train



brakes. M. Crux refused to do so and he was advi sed he was out of
servi ce.

During the investigation that was held engi neer Crux was asked:

"Q After receiving a report from G Y.M Trai nmaster Buchanan
arrived at the engine and asked you personally if you had
received instructions to set up the train brakes and you
replied yes. |Is this correct?

A Yes."

"Q It is reported that about 2.35 P M, August 16, 1966
after the train line was charged on transfer M3 on track
L-21 you were instructed by Yardmaster W Dotzko to set up
the brakes for #1 brake test and that you refused to do so
until a carman a wal ked to the engine. It is further
reported that you were instructed a second tinme by
Yardmaster Dotzko to set up the train brakes after he had
advi sed you that the carman was at the rear of the train
wai ting and that you refused a second tinme to apply the
brakes until the carman wal ked to the front end of the
train. |Is this report correct?

A.  No.
What part of the report is incorrect in your opinion?

The Yardmaster did not know whether it was to set the
brakes up or to release them on both occasions.™

Fromthis |ast answer the Conpany submitted engineer Crux admtted he
had been infornmed by Yardmaster Dotzko, when advised the second tine
to set up the train brakes "that the carman was at the rear of the
train waiting".

For the Brotherhood it was submtted that the procedure outlined by
section T-312 - No. 1 Test (Initial Term nal) requires that an

enpl oyee nust be at the rear of the train to fulfil the requirenments
of sub-section A-B and C of the Rule.

An exani nation of Section T-312 discloses no statenent that a carnan
must be at the rear of the train before the brakes are set for the
test.

The requirenment for the test shows that the air brake systemin the
train must be charged to within 15 I bs. of standard air pressure but
to not |ess than 60 pounds for a freight train. Wile the air brake
systemis being charged a carnman exam nes the train fromfront to
rear for |eaks. He nust also know the angle cocks, cut-out cocks and
retaining valve handle are in proper position, that the reservoir
drain valves are closed and that the air hose is properly coupled and
hand brakes are fully rel eased.

When the carman arrives at the rear of the train and is satisfied
that the air brake system has been charged to the required anount by
t he caboose gauge indication, he initiates a signal to apply the



brakes. The sign can be by hand directly to the engineer, it can be
by hand to another carman or other enployee who in turn relays it to
the engineer; it can be by radio directly to the engineer or by radio
to anot her enployee who in turn relays it to the engi neer

Once the train brakes have been applied by the engineer, the carman
proceeds fromthe rear of the train towards the engi ne exami ning that
brakes have applied on each car and that brake piston travel is
correct. \When this inspection has been conpleted, a release signa
will be given to the engineer by the carman who will be in the

i mediate vicinity of the engine. Follow ng the release of brakes,
the carman returns along the train towards the rear end and inspects
each brake to see that it has properly released. He then

communi cates with the engineer either directly if there is a portable
radi o available in the caboose or relays the information through

ot her enpl oyees inform ng the engi neman of the nunber of cars in thc
train consist, the number or functional brakes and that the No. 1
air brake test is conpleted.

It was the principal contention of the Brotherhood that a proper
signal under the Rule was never received and in fact was never given.

In a booklet issued by the Canadi an National Railways, headed Rul es
for the Operation, Miintenance, |nspection and Testing of Air Brake
and Communi cating Signal Equi pnent on Mtive Power, Cars, and Wrk
Equi prent, it is stated:

"Supervisors, inspectors, enginenen and trainnen are responsible
for making the required tests in accordance with these rules."”

During the grievor's exani nati on he was asked:

"Q Do you fully understand that both the Yardmaster and
Trai nmaster as supervisors of Toronto Yard are responsible
to see that brake tests are carried out in accordance with
the rules laid down in form 6967

A.  They should be."

I am satisfied that whatever doubt existed in the m nd of engineer
Crux when the original signal was given, this was clarified for him
by the instructions he received from Trai nnaster Buchanan, a
supervisor. There is no doubt in my mnd he should have conplied
with those instructions, and that nothing then existed that would
permit himto invoke Rule 108 of the Uniform Code of Operating Rules
in situations where doubt or uncertainty prevail

The Conpany's presentation included a record of disciplinary action

t aken agai nst engi neer Crux since 1942. Wiile this, of course, could
not enter into the decision as to whether or not his conduct on this
occasi on was blanmeworthy, it may be considered with respect to the
guantum of penalty inposed.

The record showed that until February, 1965, engi neer Crux had on
twenty- one occasi ons been assessed denerit nmarks, he had been

repri manded twi ce he had been suspended on two occasi ons, once for 90
days and the second for 15 days. On one occasion he was di scharged



but was reinstated two nonths | ater

There can be no question under the Rul es governing investigation and
di sci pline that an enpl oyee subject to such action may be held off
duty for that purpose.

| amsatisfied that the disciplinary action taken in the
circunstances outlined was justified and that the penalty inposed was
not unduly severe.

For these reasons this grievance is dismssed.

J. A HANRAHAN
ARBI TRATOR



