CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 91
Heard at Montreal, Tuesday, Novenber 14th, 1967
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (ATLANTI C REG ON)
and
BROTHERHOOD OF RAI LROAD TRAI NVEN
DI SPUTE:

Claimof Yard Foreman H. E. Turner for 8 hours, less 3 hours which is
the difference between what he was all owed and the basic day under
the provision covered in Article 42, Rule 2, Clause (a).

JO NT STATEMENT OF | SSUE:

Yard Foreman: Turner reported for duty at Mle End at 11:00 p. m,
Sept enber 9th, 1966 for his regular assignnment bulletined to work
11: 00 p.m to 7:00 a.m At approximately 1:00 a.m, Septenber 1C h,
this man sustained an injury to the head which prevented him from
conti nui ng on duty

Claimwas subnmtted for eight (8) hours pay, which was reduced and
all oned on the basis of three (3) hours, which represents the | apsed
time fromcomencenent of shift to tinme booked off. The Brotherhood
submtted claimon the basis of the provision of Article 42, Rule 2,
Clause (a) of the Collective Agreenment for the difference between the
ei ght hours clainmed and the three hours all owed. Paynent was
declined by the Conpany.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) J. I. HARRI'S (Sgd.) A. M HAND
GENERAL CHAI RVAN GENERAL MANAGER

ATLANTI C REG ON

There appeared on behal f of the Conpany:

R Col osi mo Supervi sor Personnel & Labour Rel ations,
C.P.R ,Montrea

And on behal f of the Brotherhood:

J. |I. Harris General Chairman, B.R T., Mbntrea
L. Saf nuk Vi ce- Chai rman, B.R T., Sudbury, Ont.

AWARD OF THE ARBI TRATOR



As indicated this enpl oyee comrenced work on his regul ar assi gnnent
at 11: 00 p.m After having been on duty approxi mately one hour and
five minutes he was injured. He was then taken to a hospital for

medi cal attention and after release fromthe hospital did not return
to his enploynent. A replacenent was called to carry on his ordinary
duties. The grievor was paid for three hours work. The claim as

i ndi cated, was for eight hours pay.

Portions of the Agreenent and Rules relied upon by the Brotherhood
are:

"Rule 2, Clause (a), reading in part:
"Ei ght hours or |less shall constitute a day's work.'
Rule 1, Clause (c), reading, in part:

A work week of forty hours is established consisting of five
consecutive days of eight hours each....’'

Cl ause (e)
All regular or regular relief assignnents for yardnen

shall be for five consecutive days per work week of not |ess
than ei ght consecutive hours per day, except as otherw se
provided in this agreenent,’

Finally, Rule 17 (a), reading in part:
"A regularly assigned yardman who does not |lay off of his own
accord will be paid not |less than the nunber of days in the
nonth, |less the bulletined days off of the assignment and
statutory holidays...."

The representative for the Brotherhood contended there was no
substance to the Conpany's contention in this matter that Rule 2 (a)
has no application in instances of this nature or that it
contenpl at es an enpl oyee bei ng avail abl e for service throughout the
tour of duty.

In support of this contention the Arbitrator was referred to a

deci sion by the former Canadi an Railway Board of Adjustnent, inits
Case No 545 in which a claimfor a full day for an enployee unable to
conplete that tour of duty because of an acci dent sustained on the
rail way was uphel d.

No reasons were given for this decision. It is of interest, however
to note that this matter concerned a di spute between the Brotherhood
of Railroad trai nnen and the Canadi an National Railways (Centra

Regi on), whose agreenent contained this provision

"Article 72, Rule (b):

Trai nmen prevented fromconpleting a trip or day's work due to
illness, will be paid for actual time on duty or mleage made up
to the tine relieved fromduty. Trainnen relieving such men
will be paid in accordance with the provisions of Articles 2 or



9."

W t hout reasons being given, it would not be unreasonable to concl ude
that the Board at that time deci ded because the parties had

negoti ated such a provision, in which a trainman prevented from
conpleting a trip because of an accident had not been concl uded, such
a qualification was not intended to apply to him No such provision
appears in the agreenent under consideration.

The representative for the Brotherhood also referred the Arbitrator
to correspondence he had with the General Managcr of the Canadi an
Paci fic Railway, Eastern Region, in 1965, concerning a clai mmde on
behal f of an enpl oyee who had suffered an injury during his tour of
duty on the Parry Sound subdivision. This had resulted in paynent of
an amount making up a m ninumday, but only with this statenent by
the General Manager, in his letter of January 27, 1965:

"After giving full consideration to the circunstances surrounding
this claim | am arrangi ng paynent on the understandi ng that
this will not create a precedent.”

The representative for the Conpany subnitted that Rule 2, Cl ause (a)
provi ding that eight hours or |less shall constitute a day's work, is
i ntended as a deterrent to the Conpany establishing yard assignnents
for less than an eight hour shift; that it requires m ni num paynent

of eight hours where, for service requirenents the Conpany rel eases

an assignnent before conpletion of the eight hours.

It was urged that paynent of the m ninum day, however, contenplates
an enpl oyee being available for service for a full tour of duty.

This particul ar enpl oyee not being able to conplete his shift, it was
clainmed, was not entitled to be paid for the hours he did not work

The inportant provision applying to this claim in my opinion, is the
Guarantee Provision contained in Article 17, reading,

"(a) Aregularly assigned yardman who does not lay off of his own
accord will be paid not |less than the nunber of days in the

This provision obviously nmust be read in conjunction first with Rule
2, Clause (a), "Eight hours or less shall constitute a day's work."
In other words the Conpany has the right to expect that if required
an enployee will work an assigned ei ght hours on any day of his
regul ar work week. |f he does the provision applies. |[If he does
not, through no action of the Conpany but because of a consequence
"of his own accord", it would have no application

In the circunstances descri bed, the enpl oyee was unable to continue
performance of his duties for the full eight hours. This did not

i nvol ve any contributory cause on the part of the Conpany. The

m sfortune of the accident necessitated the enployee to decide, of
his own accord, that he was unable to continue for the eight hours
required. In my opinion, therefore, the guarante with its
qualification, does not apply to his benefit.

For these reasons this clai mnust be denied



J. A HANRAHAN
ARBI TRATOR



