CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 98
Heard at Montreal, Monday, Decenber 11th, 1967
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF RAI LROAD TRAI NMEN

Dl SPUTE:

Si xteen time clainms submitted by Yardman |. M Brewer and R J.
Bi r M ngham of Ni agara Falls, Ontario, between Cctober 8 and Decenber
10, 1966.

JO NT STATEMENT OF | SSUE:

Yard Hel per R J. Birm ngham who was "the junior Yard Hel per
assigned to the spare board" at Niagara Falls, was assigned to a
tenporary vacancy on a regular relief assignment in accordance with
that part of Menorandum of Agreement signed at Toronto, Ontari o,
Novenber 30, 1954, reading:

"Shoul d no applications be received for a temporary vacancy as
Yard Hel per the junior Yard Hel per assigned to the spare board
at the termnal will be assigned.”

The assi gnnent worked at Niagara Falls on Sundays, Mondays, Tuesdays
and Wednesdays and at Welland on Saturdays. Yard Hel per Birm ngham
travelled from Niagara Falls to cormmence work on the assignhnment

Sat urday, October 8, 1966 at Welland, which is a subsidiary station
of Niagara Falls term nal, and conpl eted work thereon Monday, Cctober
17, 1966.

In addition to the paynents received for travelling from Ni agara Fal
to Welland to assune the assignnent and for the shift worked at
Wel I and on Cctober 8th, Yard Hel per Birm ngham subnitted a tine claim
for payment of two hours for travelling fromWIlland to Niagara Falls
that date. The Conpany declined paynent of the claimand the

Brot herhood al l eges that, in refusing to make paynment, the Conpany
violated Article 105, Rule (c) of the collective agreenent.

Fifteen cl ai ns dated between October 8 and Decenber 10, 1966 were
submtted by Yardman |. M Brewer of Niagara Falls for travelling to
or fromWlIland after assuming a position in the sane assignment,
under simlar circunstances. Paynment of these clainms was |ikew se
declined by the Conpany.

FOR THE EMPLOYEES: FOR THE COMPANY

(Sgd.) G E. McCLELLAND (Sgd.) E. K. HOUSE



GENERAL CHAI RVAN ASST. VI CE- PRESI DENT
LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R C St. Pierre Labour Rel ations Assistant, C.N. R, Mbntrea
A. J. Del Torto Labour Rel ations Assistart, C N R, Mbntrea
A. D. Andrew Seni or Agreenments Analyst, C N R, Mntrea
A. S. Chapran Labour Rel ations Assistant, C.N.R, Toronto

And on behal f of the Brotherhood:

G E. MlLellan Assi stant General Chairman, B.R T., Toronto
C. G Reid Vice Chairman, B.R T.

AWARD OF THE ARBI TRATOR

As indicated this dispute involves the neaning to be attached to
Article 105, Rule (c) of the Collective Agreenent. It reads:

"Yardmen when deadheadi ng to exercise seniority rights, or
returning after having done so, will not be entitled to
conpensation therefor. Deadheading in connection with relief
wor k which men have bid in or clainmed on seniority basis shal
not be paid for, but when not so bid in or clained, and the nen
are ordered by the Railway to deadhead, any such deadheadi ng
shall be paid for."

O her than the cl ai ms subsequent to October 8th being for 8 hours
each, the fifteen clains dated between COctober 8 and Decenber 10,
1966, in favour of Yardman I. M Brewer were said to be in al
pertinent respects simlar to the clains of October 8, 1966, in
favour of Yardman Birm ngham

By foll owi ng what occurred in connection with Yardman Birm nghamit
was stated the principle involved woul d have equal application to
Yardman Brewer .

A tenporary vacancy for a position of yard hel per on the Wl | and-

Ni agara Falls relief assignment was posted for to hours, or up to
October 6, 1966 in accordance with Article 139, Rule (c) of the

Col | ective Agreenent. As no applications were received, Yardman

Bi rm ngham who was the junior yard hel per assigned to the spare
board at the terminal, N agara Falls, was assigned in conpliance with
the third paragraph of the Menorandum of Agreement, signed at

Toronto, Novenber 30, 1954.

Because Thursday, October 6, and Friday, Cctober 7, were the assigned
rest days for the relief assignnment, Yardman Birm ngham commenced
work on the tenporary vacancy, Saturday, October 8, at Welland and
conpl eted work thereon Monday, October 17, at N agara Falls.

Welland is a subsidiary station to the term nal at Niagara Falls,
Ontario, for yardmen of the 14th Seniority District. The one yard
engi ne at Welland operates six days per week. Since Cctober, 1953,
when the five-day work week was established for yardnen, the yard



engi ne at Welland has been operated on the sixth day, Saturday, by a
regul ar relief assignment which is worked at Niagara Falls on the

ot her four days of its assigned work week; nanely, Sunday, Monday,
Tuesday and Wednesday.

On Cctober 8, Yardman Birm ngham was paid for travelling from Ni agara
Falls to Wlland, in addition to the pay for the shift worked. He
als subnitted a tine claimfor two hours' pay for travelling that
date from Wellan back to Niagara Falls. The Conpany declined paynent
and the Brotherhood alleges that, in refusing to nake paynent, the
Conpany violated Article 105, Rule (c) of the collective agreenent.

As stated, the dispute is based upon the nmeaning to be attached to
Article 105, Rule (c). The Brotherhood contended that for an

enpl oyee who is ordered to work on a particular assignnment the rule
provi des conpensation for all deadheading incurred while he is on
that assignnent. The Conpany held that, when an enpl oyee is so
ordered, the rule stipulates conpensation for only that deadheadi ng
incurred in going to conmence work on the assignnment and in returning
after having conpl eted work on that assignment.

For the Brotherhood no subm ssion was nade, other than what was
considered the applicability of the | anguage of Article 105, Rule
(c), conmencing fromthe beginning of the second sentence thereof.

A |l engthy analysis of the wording of the provision was subnitted for
t he Conpany. This contained the assertion that the words
"deadheadi ng" in connection with relief work nust be read in the
light of the first sentence of the Article, which has application to
deadheading to take up relief work and deadheadi ng after conpletion
of such work. It was subnmitted that to interpret the words to

i nclude the whol e span of time an enployee is relieving on an
assignnment would be to grant enpl oyees conpelled to performrelief
wor k on assignnments conditions superior to those applying to

enpl oyees conpelled to fill permanent assignments; further, it would
be to disregard the fact that an enployee is "ordered" by the Conpany
to deadhead only on the trip going to "take up" the relief work and
after conpletion of the assignnent.

It was submitted that when Yard Hel per Bi rm ngham was ordered from

Ni agara Falls to Welland on October 8, 1966, to fill a vacancy for
whi ch no applications were received, he was conpensated for
deadheadi ng. When he returned to Niagara Falls later that day, he
was then on the assignhnment; he was neither exercising his seniority
rights, nor returning after having done so, nor was he deadheadi ng on
order of the Conpany. He was at that tinme travelling in the course
of the assignment and the collective agreement does not provide
conpensation for such travel

A study of Artiole 105, Rule (c) convinces the parties have clearly
excl uded those who seek an assignment away fromtheir honme term nal
either of a permanent nature or in connection with relief work, from
conpensation for "deadheading". On the contrary those who go, not of
their own accord, but who are ordered by the Conpany to nake such a
nmove, understandably are to be conpensated for the deadheading tine

i nvol ved. The latter, in ny opinion, are in quite a different
position fromthose in the first two categories.



Whet her those who are ordered to such an assignment are only entitled
to be paid, however, when deadheading to and returning after the
whol e assi gnnent has been conpleted is not clear, nor is it clear
that they are to be paid for "deadl eadi ng" while actually travelling
on the assignnent. In other words anbiguity exists in the | anguage
used to nmake the actual intent clear

Ref erence was nmade by the Conpany's representative to that portion of
Case No. 11 of the Canadian Railway O fice of Arbitration, reading,

"If anbiguity does exist past practice, as it is conmonly
cal l ed, becones inportant in attenpting to determ ne what the
parties had in mnd in designing the provision."

It was subnitted for the Conpany, and not refuted, that since 1953

t he assi gnnent on which Yard Hel per Birni ngham was working is only
one of a nunmber of such assignnents; that in that period this was the
first time an enployee has submitted a claimfor compensation for
deadheadi ng while actually relieving on such an assi gnnent.

In the circunstances described, | believe recourse nust be had to the
past practice that has governed the adm nistration of this provision
in the past to determ ne how the parties intended the provision to be
appl i ed.

It has been nade clear in other decisions that despite past practice
when the | anguage used is clear and explicit, the arbitrator is
constrained to give effect to the thought expressed by the words
used. As described, an intent to cover deadhead travel while on an
assi gnment, as conpared with that necessary to reach the point of the
assignnent, has not been nade clear. |If the fornmer is to prevail, it
remai ns, in my opinion, the subject for possible future negotiations.

For these reasons these clains are denied.

J. A HANRAHAN
ARBI TRATOR



