CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 102
Heard at Montreal, Tuesday, February 13th, 1968
Concer ni ng
PACI FI C GREAT EASTERN RAI LWAY COMPANY
and
BROTHERHOOD OF RAI LROAD TRAI NVEN

EX PARTE

DI SPUTE:
Di sm ssal of Yardman C. S. Ml hal
EMPLOYEES STATEMENT OF | SSUE

Under date of May 2, 1967 Yardman C. S. Mul hall was notified that he
was held out of service pending the outcone of an investigation into
a charge of:

"It is alleged that you have failed to give the faithful
intelligent and courteous discharge of duty the service
demands by engaging in activity intending to restrict and/or
limt the production and service of the Pacific Great Eastern
Rai | way. "

Fol |l owi ng such investigation, M. Ml hall was advised that he was
di sm ssed fromthe service of the Railway, effective May 19, 1967
because of:

"Conduct unbecom ng an enpl oyee"
It is the contention of the Brotherhood that M. Ml hall did not
receive a fair and inpartial investigation as contenplated by the

provi sions of the Collective Agreenent then in effect.

The Brot herhood further contends that M. Mil hall should be returned
to service with seniority rights, etc., uninpaired.

FOR THE EMPLOYEES:

(Sgd ) R F. LANGFORD
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:
R. E. Ri chnond Chief Industrial Relations Oficer,

P.G E. Ry. Vancouver
E. L. McNanee Superi ntendent, Cariboo Division



P.G E. Rvy., N Vancouver

And on behal f of the Brotherhood:

R. F. Langford General Chairman, B.R T., Prince George, B.C
M J. Flynn Secretary Gen. Grievance Cornmittee, B.R T.
Vancouver

AWARD OF THE ARBI TRATOR

At the opening of this hearing the representative for the Conpany
stated he wished to raise a prelimnary objection to a hearing on the
nerits because of the failure of the Brotherhood to reasonably conply
with basic requirenments for the processing of a grievance through to
arbitration.

There was no dispute that the Brotherhood, in the processing of this
grievance conplied with the requirement contained in Article 104 of
t he agreenent, reading:

"A request for arbitration nust be made within 60 cal endar
days followi ng the decision rendered by the Vice-President
and General Manager, or his representative, by filing notice
t hereof according to paragraph (i) under "Final Settlenent
of Disputes".

This notice was given by a letter fromthe General Chairman to the
Regi onal Manager under date of October 25th.

That notice brought into operation provisions in Article 104 under
the heading "Final Settlenent of Disputes Wthout Stoppage of Work"
requiring first:

(i) The grievance shall be set out in witing by the party
Wi shing to resort to this procedure, and delivered to the
other party. The parties shall confer forthwith, and if
agreenent is reached then decision shall be final."

The letter of October 25th advising the Brotherhood intended to
proceed to arbitration also contained a request to be notified when
t he Regi onal Manager woul d be avail able for a nmeeting, as

contenpl ated by clause (i).

In a reply dated October 30th the Regi onal Manager advi sed he was
prepared to neet "at nutually agreed tinme" but no proposed tine or
date was advanced. It was clainmed that shortly thereafter the
Conpany's position in a Joint Statement of Issue was nmiled to the
Br ot her hood for considerati on.

Subsection (ii) of Article 104 provides:

"Shoul d the grievance remain unsettled for a period of seven
cal endar days fromthe date of its witten subm ssion by
one party to the other, or for such longer tine as the
parties may agree to, then it shall be referred to the
Canadi an Railway O fice of Arbitration for final settlenent



wi t hout stoppage of work."

For the Conpany it was clainmed that following the letter of October
30 there was no conference; there was no Joint Statenment of I|ssue;
there was no agreenent to extend the seven-cal endar day period; there
was no reply to the Regional Manager's letter of COctober 3Qth unti

on Decenber 3, 1967, thirty-nine days after the dispute had been
committed to arbitration, the General Chairman revived di scussion by
way of a letter to the Regi onal Manager that stated, in part:

"We believe that arbitration of this dispute at this tine
woul d not necessarily serve the best interests of either the
Rai lway or its enployees. However, the stipulation of time
limts in our rules dealing with grievance procedure
provi des that any extension nust be nutually agreed upon.

Wth these thoughts in mnd, we request that we be granted
a ninety day extension of the tine limt provided for a
neeting on this dispute and the preparation of a Joint

St at ement of Issue.”

On Decenber 11th the Regi onal Manager replied, taking the position
that all of the tine limts had been exhausted and that the dispute
coul d not be progressed.

An anal ysis of subsection (ii) shows a tinme |linmt that nust first be
considered. It is that followi ng the subm ssion required in
subsection (i) after which the parties are "forthwith" required to
confer, seven days are given as the cut-off (unless that period has
been extended by nutual agreement from which tinme nust be computed
for advancenent to the next requirenent.

In this case no nutual agreenent was reached for an extension of that
period. What follows "....then it shall be referred to the Canadi an
Rai lway Office of Arbitration for final settlement w thout stoppage
of work" contains no tinme linmt and is therefore directory only.

Time in this case for progression to the Canadian Railway O fice of
Arbitration must be conputed from Novenber 1st. It was not unti
Decenmber 14th, followi ng the required 48 hours notice to the Rail way,
that the dispute was submtted to the Ofice of Arbitration. Thus we
have a period of 42 days delay in taking the final step required by
subsection (ii).

The primary question to be answered here nay be reduced to a
determi nati on whether that can be considered processing this
grievance to arbitration within a reasonabl e period.

Qur first conclusion is that because the Brotherhood is the noving
party in the processing of a grievance, it has the burden of going
forward.

In previous Awards this Arbitrator has cited the decision in a matter
concerning Mchigan Standard Alloys and International Association of
Machi ni sts, 51-3 ARB 8784, in which it was hel d:

"The position of the Company is that of strict and rigid
adherence to the tinme limts the parties have provided in



their grievance procedure. That is commendable. It is in
the interest of good industrial relations that grievances be
processed as readily as conveniently possible. Oobviously
this was the intention of the parties when they chose to
write into their grievance procedure time limts that did not
permt undesirable accunul ati on of unprocessed grievances."

Thi s Brotherhood indicated acceptance of this principle when they
agreed to this provision in Article 104:

"Any grievance not progressed within the prescribed tine
limts shall be considered settled on the basis of the |ast
deci sion and shall not be subject to further appeal."

In general | amconvinced a Union's right to have a grievance
arbitrated should be conditioned upon it having followed the various
steps provided in the nutually agreed upon procedure, not only in
accordance with specific time linmts prescribed (unless they have
been wai ved) but also in accordance with reasonable tinme linits where
no time limt is specifically prescribed.

In a matter concerning U E.W and Canadi an Westi nghouse, 14 LAC 139,
prof essor Bora Laskin (as he was then) held "where procedure is
directory only the parties nust accept reasonabl eness as a touchstone
of the time Iimt for arbitration."

As indicated, we are dealing here with that portion of subsection (i
where no tine linmt is prescribed for referring the matter to the

O fice of Arbitration for final settlenent. W have reached the
concl usion that even when the pattern relating to arbitration in a
collective agreenent is directory only as in this case, to
countenance the Brotherhood waiting 42 days to take the second step
in a pattern providing only 7 days for its first step, cannot be said
to come within the scope of what could be consi dered reasonabl eness
as a touchstone. To hold to the contrary would be to bring into

di srepute the whole pattern provided that has as its basic purpose
that grievances be processed as readily as conveniently possible.
The specific time limts provided throughout the applicable

provi sions of this agreenent indicate the parties' common intent to
t hat end.

While | would have preferred dealing with this matter on the nerits,
the point raised nust be answered for future guidance to define what
is intended by the applicable provisions.

For these reasons this grievance is dismssed.

J. A HANRAHAN
ARBI TRATOR



