CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 104
Heard at Montreal, Tuesday, May 14th, 1968
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT

HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Cl ai m of the Union that the Conpany violated the General Holiday
provi sions of the Collective Agreenent when it denied holiday pay to
131 Stores Departnment enpl oyees for Labour Days Septenber 5, 1966.

JO NT STATEMENT OF | SSUE:

These 131 enpl oyees went on strike along with all other railway

non- operati ng enpl oyees on August 26, 1966 and returned to work on
Septenmber 7, 1966. On their behalf the Union clainmed a day's pay for
the General Holiday, Labour Day, Septenber 5, 1966, on the basis they
met all of the qualifications for General Holiday payment in
accordance witb Cl auses (a), (b) and (c) of Article 2 of the Genera
Hol i day Agreenent dated Decenber 16, 1965.

This cl ai mwas denied by the Conpany.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd ) M PELOQUI N (Sgd.) G LAWSON
GENERAL CHAI RVAN MANAGER OF STORES

There appeared on behal f of the Conpany:

J. C. Anderson Asst. to Vice President-Personnel, CP.R
Mont r ea

G Lawson Manager of Stores, C.P.R, Mntrea

G C. Thonpkins Wor ks Manager Angus Shops, C.P.R, Montrea

W B. Crichton Supt. of Stores, CP.R, Mntrea

And on behal f of the Brotherhood:

M  Pel oquin General Chairman, B.R A . C., Mntrea

W C. Y. MG egor International Vice President, B.R A C.,
Mont r ea

E F. Downard International President's Special Asst.,

BRAC, MI



F. W McNeel y Vice General Chairman, B.R A C., Toronto

F C Sowery Vice Ceneral Chairman, B.R A . C., Montreal

W T. Swain Asst. General Chairman, B R A . C, Saint
John, N.B.

D. Her bat uk Asst. General Chairman, B.R A.C., Mntrea

AWARD OF THE ARBI TRATOR

The applioabl e provisions of The General Holiday Agreenent executed
by the parties on Decenber 16, 1965, are as foll ows:

"1. An enployee who qualifies in accordance with Section 2
hereof, shall be granted a holiday with pay on eacb of the
foll owi ng general holidays, including a general holiday
falling on an enployee's rest day ...."

2. In order to qualify for pay for any one of the holidays
specified in Section 1 hereof, an enpl oyee

(a) must have been in the service of the Conmpany and
avail able for duty for at |east 30 cal endar days;

(b) nust be available for duty on such holiday if it
occurs on one of his work days excl udi ng vacati on
days, if notified prior to conpletion of his shift
or tour of duty imediately precedi ng such hol i day
that his services will be required;

(c) nust be entitled to Wages for at |east 15 shifts or
tours of duty during the 30 cal endar days
i mredi ately precedi ng the general holiday except
that in respect of regularly assigned sl eeping,
di ni ng and parl our car service enployees the nunber
of tours of duty worked during the 30 cal endar day
period shall, for the purpose of this agreenent, be
t he nunber of hours on duty during that period,
excl usive of overtinme, divided by eight.”

As indicated in the Joint Statenent of I|Issue, there was no dispute
that the 131 enpl oyees involved went on strike, along with all other
rail way non-operating enpl oyees, on August 26, 1966, returning to
wor k on September 7, 1966, the second day after the holiday in
guesti on.

The Clai mof the Brotherhood was that the enployees in question
qualified within the terns of the subsections (a), (b) and (c) set
forth and shoul d have been paid for the holiday.

Support for this reasoning was found by the representatives of the
Brot herhood in a decision by Referee J. C. Pelech. It was submtted
the facts were conparable. In it the expression was used that
holiday pay "is a reward"

This latter subm ssion was questioned by the representative for the
Conpany on the ground that Arbitrator Pelech had relied heavily on a
speci fic understandi ng reached between the Express Conmpany and the
Uni on, which does not exist in respect to this matter. That judgnent



also relied upon the arbitrator's interpretation of the Canada Labour
(St andards) Code, which was chall enged by the Company. It was al so
submitted that this claimhad not been based on the Canada Labour
Code but solely on the General Holiday Agreenent.

The submi ssion for the Conpany was based on an anal ysis of the

wor di ng of the subsections quoted from The General Holiday Agreenent,
in which a conclusion was reached that its pattern established
hol i day pay was not contenplated by the parties as a bonus due

enpl oyees, whereby an enployee is paid for a holiday not worked even
t hough he | ost no wages by reason of the holiday falling on a
non-wor ki ng day. This, it was suggested, was in contra-relation to
the "rest" theory for holiday pay indicated by the | anguage used in
the Agreenent.

An exanpl e of the "bonus" or unqualified type of provision necessary

to support the Brotherhood's theory was quoted. It was taken from a
col l ective agreenent in which Mne, MIIl and Snelter Workers was the
uni on involved. It read:

"All enployees will receive one day's pay at their regul ar

rates for these holidays.......

In other words, that benefit was not qualified by wording such as
found in the provision under consideration, nanely; C ause (b) of
Section 2, providing for two things, nanely:

"1l. that to qualify for a holiday with pay an enpl oyee nust be
avail able for duty on the holiday if it occurs on one of
his work days if notified prior to conpletion of his shift
or tour of duty inmmediately precedi ng such holiday that
his services will be required, and

2. that the provision of Item 1 above will not apply where an
enpl oyee is on vacation at the time of the holiday."

In the latter respect Section 3 of the General Holidays Agreenent
provi des:

"3. A qualified enpl oyee whose vacati on period coincides with
any of the general holidays specified in Section 1 hereof
shall receive an extra day's vacation with the pay to
whi ch the enployee is entitled for that general holiday."

As indicated, on August 26, 1966, all of the non-operating rail way
Uni ons, including the Brotherhood of Railway, Airline and Steanship
Clerks ordered a cessation of work by the enpl oyees they represented,
whi ch action resulted in a conplete shut down of Canadian Pacific
Rai | way Operati ons.

Ar energency session of the Parlianment of Canada was call ed that
resulted in passage on Septenber 1, 1966, of the Mi ntenance of
Rai | way Operation Act. That Act required all the enployees to return
to work and the railway to comrence operations forthwthb.

Accordingly, it was said that railway operations were resuned

forthw th.



It was stated for the Conpany that the 131 Stores Departnent

enpl oyees in question were legally expected to report for duty on
their regular assignment at Angus Shops and St. Luc Stores on

Fri day, Septenber 2nd, which they did not do. Septenber 3rd and 4th
were assigned rest days for these enpl oyees and Septenber 5th was the
Labour Day holiday, on which their services were not required, as it
was the general practice to close the shops in question on genera
hol i days. They were, however, required to report at their regul ar
starting tinmes on Tuesday, Septenber 6th, which they did not do.

Al t hough required to return on Septenber 2nd, they did not report
until Wednesday, Septenber 7th.

One feature of the argunment for the Conpany was that during the
period these enpl oyees were on strike they could not claimto be
enpl oyees, nanely, persons actually working for wages at the tinme of
t he hol i day.

The representative for the Conpany summari zed their submission in
part, by the follow ng;

1. The agreenent is clearly based on the "rest" theory which
contenpl ates that holiday pay is reinbursed for wages that
woul d ot herwi se have been earned had the enpl oyee worked
his regul ar position that day.

2. In order for the "rest" theory to apply, an enployee nust
be a nenber of the work force at the tinme of the holiday.

3. That the collective agreenent specifies clearly where the
"rest" theory is to be departed fromand the "bonus"
theory applied, nanely where the holiday falls on a rest
day or during annual vacation.

4. There is no indication in the agreenent that the "bonus"
theory is to apply on the basis of paynent of holiday pay
to all enployees regardl ess of whether they fall on
wor ki ng or non-working days. On the contrary, specia
provisions are included in the rule to provide for holiday
pay to be allowed in certain non-working days, nanely,
rest and vacation days, which provisions would not have
been required if the "bonus" theory were applicable.

A study of the applicable provisions convinces that the | anguage in
subsection (b) of Section 2 as described has in it words of governing
i mportance to this claim having regard to the particul ar

ci rcumst ances prevailing. They are:

"In order to qualify for pay for any one of the holidays
specified in Section 1 hereof, an enpl oyee

(b) nmust be available for duty on the holiday if it occurs on
one of his work days, excluding vacation days, if notified
prior to conpletion of his shift...."

That provision underlines that two of the qualifying terns, such as
described in "A" and "C' are not sufficient to produce this benefit
for an enployee. He nust qualify in each of the requirenents



speci fied, including "B".

Therefore, an enployee on strike, one who has tenporarily renoved

hi meel f from being subject to direction as to enploynent, would have
to advise his enployer that he was "available for duty on such
hol i day. . ... if notified prior to conpletion of his shift...." It was
not suggested that any of the enpl oyees in question had conplied with
this requirenent.

For these reasons this claimis dism ssed.

J. A HANRAHAN
ARBI TRATOR



