CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 108
Heard at Montreal, Tuesday, May 14th, 1968
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (SD & PC DEPT.)
and

BROTHERHOOD OF RAI LROAD TRAI NMEN

EX PARTE

DI SPUTE:

Concerning the right of the Conpany to deduct five (5) hours and
forty (40) minutes fromthe tinme claims of Steward M J. Peacock and
crew on the night of February 2nd and 3rd by releasing the crew for
rest at 10.00 p.m February 2nd while enroute.

EMPLOYEES STATEMENT OF | SSUE

St ewar d Peacock and crew reported for duty at Wnnipeg at 10.40 a.m
on February 1st. Their assignnent |eft Wnnipeg on tinme but |ost
time enroute to Toronto arriving there at 3.40 a.m February 3rd.

St ewar d Peacock and crew cl ai med continuous tine with one deduction
of eight (8) hours for rest on the night of February 1st - 2nd. Thc
Conpany rejected part of the tinme clains, the period from 10.00 p. m
February 2nd to 3.40 a.m February 3rd by releasing the crew for
rest at 10.00 p.m February 2nd.

The Brotherhood contends that this reduction was a viol ati on of
Article 5, the governing rest rule of the Collective Agreement.

FOR THE EMPLOYEES:
(Sgd.) J. R BROWNE
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

T. P. Janes Manager, S.D., P.C. & NS. - CP.R, Mntrea
J. W Mffatt Gen. Supt., S.D., P.C. & NS - CPR,
Mont r ea

And on behal f of the Brotherhood:
J. R Browne General Chairman, B.R T., Mntrea

AVWARD OF THE ARBI TRATOR



As indicated in the Enpl oyees' Statenent of Issue, the train on which
this crew operated ran late on the trip in question. It was due to
arrive in Toronto at 5.45 p.m on the fourth day of the trip, but
did not arrive until 3.40 a.m the 5th day, being 9 hours and 55

m nutes | ate.

The basic position of the Brotherhood was that although the Conpany
rel eased this crew for rest enroute to Toronto on the fifth night at
10 00 p.m they had no right to deduct fromtheir pay the period

i nvol ved between that tinme and the tinme of arrival, namely 3.40 a. m
It was contended that this period did not cone within the term
appearing in Article 5, comrenci ng where overnight travel is

i nvol ved, a maxi mum of 8 hours nmay be deducted for rest between the
hours of 10.00 p.m and 6 a.m"

Two Articles were quoted in this matter by the representative for the
Brot herhood. The first was Article 3, headed "Hours of Service" and
readi ng:

"(a) Time will be computed as continuous fromtine re-
quired to report for duty at designated term na
until released at other designated term na
subj ect to deductions for rest periods en route at
turn- around point. No deductions for rel ease
time less than 2 hours will be nade."

For the Brotherhood it was submtted that this provision had never
been recogni zed as a rest rule; that Article 5 was actually the Rest
Rul e, appearing under the heading "Rest Periods". That article was
quot ed:

"Article 5 (a) Where overnight travel is involved, a
maxi mum of 8 hours nay be deducted for rest between the
hours of 10 p.m and 6 a.m |f an enpl oyee, having
gone on rest, is called for service early, he will be
paid for the tinme worked in advance of schedul ed
reporting time at one and one-half times the basic
hourly rate, separate and apart fromhis Quarterly
guar antee. "

The representative for the Brotherhood al so pointed to that portion
of the Award in Case 75, wherein it was hel d:

"Article 5 (a) provides for the deduction for rest of a
maxi mum of 8 hours between the hours of 10.00 p.m and
6.00 a.m The only qualification to this rule is that
its application is confined to runs where overni ght
travel is involved."

In further support of the Brotherhood' s submi ssion reference was nade
to Case No. 676 of the Canadi an Railway Board of Adjustnent No. 1,
that dealt it was clainmed with the sane principle. One point of

di stinction, however, due to changes made in the existing provisions
from what appeared in the former is that rest periods were definitely
fixed in the forner between the hours of 10.00 p m and 6.00 a.m,
whereas in the latter there is a qualification brought about by the



use of the term"a maxi num of 8 hours may be deducted." In other
words, something | ess is now contenpl ated.

The Conpany's position before the Arbitrator was fully outlined in
the contents of M. T. P. Janes' letter to the General Chairman
under date of March 19, 1968, reading, in part:

"The issue in dispute has already been dealt with by the Ofice
of Arbitration in Case No. 75 and again in Case No. 99. 1In
Case No. 75, in which the dispute was identical in principle
to the one now at issue the Arbitrator took into account both
Article 3 (a) and Article 5. Article 5 provides for a maxi mum
rest period of 8 hours on overnight runs and, inasnmuch as only
5' 40" was deducted, which is |less than the maxi mum of 8 and, in
accordance with the provisions of Article 3 (a), which clearly
provi des for deduction of 2 hours or nore for a rest period
enroute, it is the Conpany's position that the deduction nade
inthis instance is in conformty with the provisions of both
Article 3 (a) and Article 5.

If, after careful consideration of the awards given in Cases
No. 75 and No. 99, it is still your desire to submt this

di spute to arbitration, there will be no hesitation on ny part
to joining you in such subm ssion."

Further study of the provisions in question again supports the
conclusion reached in this Arbitrator's previous Awards in Cases 75
and 99: Article 3 contenplates rest periods being deducted. Article
5 specifies the maximumtine that may be deducted. Article 5 also
shows the parties agreeing on 10.00 p.m as a possible starting tine
for a rest period.

On the trip in question this crew was rel eased for rest at that hour
Here the term described "a maxi mum of 8 hours nay be deducted for
rest between the hours of 10.00 p.m and 6 a.m" becones inportant.
No nmore than that period may be deducted for rest, but there is
nothing to prevent |ess than that period being so deducted between
the hours designated.

Let nme here underline with respect to this provision what | held in
Case No. 75:

"The question to be answered then is whether there is
anything in Article 3 to provide that in the event
an additional rest period is nmade necessary by a
train operating late, it is not to be deducted.

I can find nothing to that effect.”

As in that case, | find the nmenbers of this crew were paid in

accordance with tbe existing provisions of the agreenent.

J. A HANRAHAN
ARBI TRATOR



