CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 123
Heard at Montreal, Tuesday, October 8th, 1968
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY ( MERCHANDI SE SERVI CES)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Cl ai m of Warehouseman H. S. Crawford for the position of

War ehouseman-driver, as posted on Bulletin No. 318 at W nni peg, on
July 19, 1966, and for which he applied. On July 28, 1966, Bulletin
No. 318A was posted awarding the position to M Bal an, anot her
applicant, who is junior in servioe to Crawford, indicating Crawford
as NNQ (not qualified).

JO NT STATEMENT OF | SSUE:

The Brot herhood contends that the position should have been awarded
to Crawford in accordance with Articles 13.3 and 14.1 of the
Agr eenent .

Articles 13.3 and 14.1 read as foll ows:

13.3 Enployees desiring bulletined positions shall file their
applications with the officer designated in the bulletin
prior to the closing date of the bulletin; and an
appoi ntnent shall be made within five cal endar days,
(excluding statutory holidays), thereafter.

14.1 Pronotions shall be based on ability, nmerit and seniority;
ability and nmerit being sufficient, seniority shall prevail.
The O ficer of the Conpany in charge shall be the judge,
subj ect to appeal.

The Conpany contends that Article 14.1 of the Agreenent was not
violated for it was judged by the O ficer of the Conmpany in charge

that Crawford did not have sufficient ability to fill the position.
FOR THE EMPLOYEES: FOR THE COMPANY:

(Sgd ) L. M PETERSON (Sgd.) W H. MDONALD
GENERAL CHAI RVAN GENERAL MANAGER

MERCHANDI SE SERVI CES

There appeared on behal f of the Conpany:



D. Car di Labour Rel ations Assistant, C.P.R Mbntrea

C. C. Baker Asst. to Ceneral Manager, Merchandi se Services,
Vancouver
V. A Birney Supt. of Operations, C P.R W nnipeg

And on behal f of the Brotherhood:

L. M Peterson - General Chairman, B.R A.C., Toronto

G Moor e Vice General Chairman, B.R A C., Mbose Jaw,
Sask.
F. C. Sowery Vi ce Ceneral Chairman, B.R A.C., Mntrea

AWARD OF THE ARBI TRATOR

The grievor, a warehouseman, applied for the posted job of

War ehouseman-Driver. An enployee junior to himwas awarded the job.
Under the provisions of the collective agreenent then in effect, the
grievor, being senior, would have been entitled to the job if he had
sufficient "ability and nerit" to do the work available. If he was
consi dered to have such ability and nerit, and was assigned to the
position, then he would have a period of up to thirty days to
denonstrate his ability to performthe work. The grievor, however,
was not considered to have sufficient ability, and was not assigned
to the position. It is only when the assignnment is nade that the
question of trial period arises. Here, the issue is whether the

gri evor ought to have had the assignment. To succeed, the union mnust
show that the grievor had sufficient "ability and nmerit" to entitle
himto that assignnment.

There is little before nme as to the duties of a Warehouseman-Dri ver.
It is clear, however, that driving a truck is anpbng those duti es.

The consi derations which tend to show the grievor's ability to
performthese duties are these: he holds a Province of Manitoba
chauffeur:s licence; he had driving experience with the Canadi an
Arny; and he had driven previously for another trucking firm In the
absence of anything to the contrary, | would conclude that the
grievor had the apparent qualifications for the job and woul d be
entitled to be assigned to it, and consequently to have the
thirty-day trial period provided for.

The conpany, however, did not consider that the grievor had the
qualifications for the job. It was the conpany's submn ssion that the
grievor had not previously qualified for the job by taking a driving
test. There is no requirenment that an enpl oyee denonstrate his
ability to performwork before that work becones avail able. however,
and it is nmy view that the conpany erred in rejecting the grievor's
application on that basis. The only basis for rejection was |ack of
ability: if the conpany wi shed, it could require the grievor to
undergo a test of ability.

Subsequently, the grievor requested and was given a driving test on
the basis of the test, he was adjudged not qualified for the job
While there is very little before ne as to the test, it is clear from
article 14.1 that "the officer of the Conpany in charge shall be the
judge", and | could not except on the clearest evidence, substitute
my opinion of the grievor's ability for that of the person



i mredi ately concer ned.

The conpany is entitled to set proper requirenents for the work to be
performed. Although the grievor's qualifications, set out above, do
support his contention that he was qualified, his failing the test is
an answer to that. \Wile the Conpany did not act on the correct
grounds in the first instance, it has nmet the grievance by show ng
that the grievor did not pass his test.

For the foregoing reasons, the grievance nust be dismn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



