CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 127
Heard at Montreal, Wednesday, October 9th, 1968
Concer ni ng
ALGOVA CENTRAL RAI LWAY
and
BROTHERHOOD OF RAI LROAD TRAI NVEN
EX PARTE

DI SPUTE:
Conductor H. Graham working as a Yard Conductor in Steelton Yard,
April 3, 1968, was assessed 10 denerit marks for the speed that the
yard engine travelled fromMle 4 to Mle 2.

EMPLOYEES' STATEMENT OF | SSUE

The Yard Crew returned fromswitching at Mle 4 with several cars
behi nd the engi ne and stopped on the scales in Steelton Yard, severa
pol es south of M I eage 2.

This crew does this switching regularly and on this date did all work
listed to themand finished their day in the 8 hour shift.

Several officials followed this Yard Crew down the hill and stated
that this crew did not conme down fast enough. The Conductor and
Engi neer both replied in letter to Manager of Rail Operations, that
they believed they had done their work in the normal manner

Conductor H Graham and Engi neer A. Booth received a letter dated
April 11, 1968, assessing their records 10 denerit marks for
restricting and or limting production and service contrary to the
provi si ons of paragraph 4 of the General Notice of the Uniform Code
of Operating Rul es.

The Brotherhood of Railroad Trainnen's Conmittee protested this
di scipline on the Basis that issue of discipline without an
investigation is contrary to Article 55 of our agreenment.

FOR THE EMPLOYEES:

(Sgd.) C. E. McCLELLAND

GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

H R Wotton Manager Rail Operations, A.C.Ry., Sault
Ste. Marie



And on behal f of the Brotherhood:

C. E Mdelland General Chairman, B.R T., Sault Ste.
Marie, Ont.

AWARD OF THE ARBI TRATOR

The yard crew was observed in the performance of its work on April 3,
1968, by a party including the Chairman of the Board and seni or

of fice of the conpany. It would appear that the yard engi ne and the
five cars it was pulling noved fromMIle 4 to Steelton (Mle 2) at an
average speed of approximately 5.5 mles per hour, as alleged. This
speed was indicated by the speedoneter on the inspection car; nore
concl usively, the novenent was tinmed by the conpany's officers at 22
m nutes for two niles.

Conduct or Graham was requested to explain the slow novenent, and
replied, in witing, that the tine was fifteen mnutes, or ten niles
per hour. The engi neer, who was al so asked for an explanation, did
not state what the elapsed tinme or the speed had been, but did say
that ten mles per hour was the fastest safe speed. Yard crews mnust
travel at restricted speed, and the conpany does not challenge the
engi neer's statenent that ten niles per hour is the fastest safe
speed. It is the conpany's contention that the train was noved at a
speed nuch sl ower than that.

The grievance now before ne is that of the Conductor, Yard Foremnan
Graham (represented by the Brotherhood of Railroad Trainmen). He
woul d be responsible (as well as the engineer) for the novement of
the train, under Rule 106 of the Uniform Code of Operating Rules. If
the fact is that the train was noved at an unreasonably sl ow speed
the discipline would properly be assessed agai nst the Conductor as
wel | as the Engi neman.

The union relies, however, on article 55 of the collective agreenent,
whi ch provides as foll ows:

"ARTI CLE 55 - DI SCI PLI NE

No enpl oyee will be disciplined or dismssed until the charges
agai nst him have been investigated; the investigation to be
presi ded over by the man's superior officers. He may, however,
be held off for investigation not exceeding three (3) days, and
will be properly notified of the charges against him He may
select a fellow enployee to appear with himat the

i nvestigation and he and such fell ow enpl oyee will have the
right to hear all of the evidence submtted and will be given
opportunity through the presiding officer to ask questions of
Wi t nesses whose evi dence may have a bearing on his

responsi bility, questions and answers will be recorded. He
will be furnished with a copy of his statenent taken at the

i nvestigation. Decision will be rendered within twenty (20)
days fromthe date investigation is held and if not satisfied
with the decision he will have the right to appeal wthin
thirty (30) days fromdate he is notified thereof. On request,
the General Chairman will be shown all evidence in the case.



In case discipline or dismissal is found to be unjust, he wll
be exonerated, reinstated if dism ssed, and paid a m ni num day
for each twenty-four (24) hours for tinme held out of service at
schedul e rates for the class of service in which he was | ast
enpl oyed. When enpl oyees are to be disciplined, the discipline
will be put into effect within thirty (30) days fromthe date

i nvestigation is held.

It is understood that the investigation will be held as quickly
as possible and that |ayover time will be used as far as
practicabl e.

Enpl oyees will not be held out of service pending rendering of
deci si on except in cases of dismssable offences.™

It is quite clear that this article contenplates a fornmal hearing
with full opportunity to hear the evidence and provi de an expl anati on
of the matter conplained of. The "investigation" in this case
consisted of a request for a witten explanation. The enpl oyees
concerned did provide such explanation. |If an enployee adnits the
of fence for which be is disciplined, it may be - in some cases at

| east - that he would thereby be taken to have waived his right to a
formal investigation and hearing. |In the instant case, however,
Conductor Graham did not admit that the train had noved too slowy.

I ndeed, his statenent is that the elapsed tine was only fifteen

m nut es.

The material before me consists, in effect, of nothing nore than a
charge and a denial. The conpany disciplined the grievor because it
natural ly believed the statenents of its officers; but by the sane
token it disbelieved the statenment of its enployee. There was no
heari ng at which any evidence was presented, and there was no
opportunity for the grievor to question or test the statenents which
were acted on. Because of this, it is inpossible for ne to determ ne
whet her the all eged observations of the conpany's officers are to be
preferred to those of the grievor. It should be clear that | do not
in any way question the statenents of the conpany's officers: it is
simply the case that there is nothing in the way of admi ssible

evi dence before nme which would pernit ne to decide the question of
fact one way or the other. | cannot make any assunptions of
credibility as between the parties, whatever the rank, high or |ow,
of the persons involved.

Since there was no investigation as contenplated by article 55 of the
col l ective agreenent, and since the grievor's position was clearly
prej udi ced by that om ssion, the only conclusion possible is that

di sci pline was not inposed in accordance with the provisions of the
col l ective agreenent.

Accordingly, the grievance nust be allowed, and the 10 denerit nmarks
renoved fromthe grievor's record.

J. F. W WEATHERI LL
ARBI TRATOR



