CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 137
Heard at Montreal, Tuesday, January 14th, 1969
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWMPANY
and
BROTHERHOOD OF RAI LROAD TRAI NVEN
Dl SPUTE:
Cl ai ns of Yardmen P. Power, WR Ronyck, P. Hawyshko and J.R Smth,
W nni peg, each for eight hours at Yard Hel per's pro-rata rate of pay,
July 27, 1967.
JO NT STATEMENT OF | SSUE:
On July 27, 1967, a tracknobile was operated two shifts in Fort Rouge
Coach Yard, Wnnipeg, switching cars within designated trackage. A
Yard Foreman was used with the tracknmobile on each shift.
Spare Yardmen Power, Ronyck, Hawyshko and Smith each subnitted tine
return claimng eight hours at the Yard Hel per's pro-rata rate of pay
under the provisions of Article 7, Clause (c) (2) on the grounds that
t he Conpany violated Article 7, Clause (a) of the Collective
Agreement when it did not use a full crew consisting of one Yard

Foreman and two Yard Hel pers on each of the two shifts.

The Conpany declined paynent of the cl ains.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD) J. S. CORBETT (SGD) K. L. CRUWP
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R C St. Pierre Labour Rel ations Assistant, C.N.R, Mntreal
A. J. DelTorto Labour Rel ations Assistant, C.N.R, Mntreal
J. R Glmn Seni or Agreenents Analyst, C.N.R, Montreal
L. H Gooding Area Manager, C. N. R, Wnnipeg

S. Payne Labour Relations Oficer, C N R, Wnnipeg

And on behal f of the Brotherhood:

J. S. Corbett General Chairman, B. R T., W nnipeg
R. C. Murdoch Secretary, GG C., WL., B.R T., Wnnipeg



AWARD OF THE ARBI TRATOR

A tracknobile is a self-propelled machi ne which may operate either on
track or (on rubber tires) on the ground. It is operated by a carman
(not represented by the Brotherhood). It may be used in swtching
operations, and is capable of noving a |limted nunber of cars on
track. Wien it is used in switching operations, it is assigned to
operate in a "locked switch area". At the tines in question in this
case, a tracknmobile was used in switching operations. A yard forenman
(nore accurately described as a "yard foreman-pilot) as used in the
operation. It is the Brotherhood' s contention that a full crew
consisting of a yard foreman and two yard hel pers shoul d have been
used.

Article 7 (a) of the collective agreenment provides as foll ows:

"A yard crew shall consist of not Iess than a foreman and two
hel pers, except where special arrargenents are nmade by the
General Superintendent and the General Conmittee."

This provision is now superseded to sone extent by Article 7 (B)

whi ch provides for the agreenent of the parties (or arbitration) to a
reduced crew consist of one yard foreman and one yard hel per where
adequate safety can be nmmintained. This question does not arise in
the instant case, Where the fundamental issue is as to the
applicability of Article 7 (a). Was a "yard crew' required at all in
the circunstances of this case?

It has been determined in previous arbitration cases that

sel f-propel | ed equi pnent generally is not subject to Article 7 (a):
see cases No. 24 and 69, and an earlier award by H s Honour Judge J.
C. Anderson. In case No. 69 the arbitrator concluded his award by
stating that Article 7 (a) referred to the crew consist of bona fide
yard crews when | oconptives are used within switching linmts for yard

work. |If the scope of the agreenment was to be enlarged to
accompdat e the new types of equi pment being used, that was a matter
for negotiation between the parties. It was not argued that these

previ ous decisions dealing with what is essentially the safe matter
were wong and in my opinion they should be followed.

If, instead of using a |oconotive for yard work the conpany were to
substitute (as here) some other sort of machine for it; and if (as
does not appear to be the case here) the new machine were to perform
all of the functions and in the same circunmstances as a | oconotive
woul d have done, then, it seens to me, the work involved woul d be
"yard work" in every sense, and Article 7 (a) would require that a
yard crew be used. Here, however, the equipnent used is of limted
capacity and it is used within a | ocked-switch area.

I am unable to see any substantial distinction in principle between
this case and case No. 69, in which a self-propelled crane was used
to nmove gravel cars fromone track to another, and it was held that
Article 7 (a) did not apply. Certainly there are differences in the
equi pnment involved, but in each of these cases the rel evant
oonsideration is that unusual equi pment was used as notive power for
rolling stock.



It nust be noted the Brotherhood has fromtinme to tinme, given

i ndications that it does not regard article 7 (a) as applying, at

| east in general, to situations involving the use of self-propelled
equi pment. Thus, in their npst recent request at negotiations, the
Br ot herhood ask for a rule on tracknobile crew consist to provide
that a yard foreman and one yard hel per be required on al
tracknmobiles. Again, inits decision in case No. 786, the Canadi an
Rai | way Board of Adjustnent No. 1 ruled that one yard foreman and
one yardman was to be the crew consist in respect of the operation of
a tracknobile in a particular location. The jurisdiction of the
Board of Adjustnent was different fromthat of the arbitrator, but
both the ruling and the Brotherhood' s own demands serve to indicate
that the general provisions of Article 7 (a) have not been regarded
by the parties as applying (subject to the possible qualification
referred to above) to the use of self-propelled equiprment.

For the foregoing reasons the grievance nust be di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



