CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 139
Heard at Montreal, Tuesday, January 14th, 1969
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

Dl SPUTE:

The Brotherhood contends that M. T N. Stol, Warehousenman, Toronto,
was unjustly dealt with when he was suspended fromwork for five days
in June 1968 and requests that the discipline be renoved and that M.
Stol be conpensated for all tine |ost.

JO NT STATEMENT OF | SSUE:

On June 5, 1968 Warehouseman T. N. Stol, who was the Local Chairnan
of Local 26 of the Brotherhood, placed on the notice board a letter
addressed to all menbers of the Local. He was requested by his
supervi sor to renove the notice in question but refused to do so. He
was therefore suspended from service for five days.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) J. A PELLETIER (Sgd.) K. L. CRUWP
EXECUTI VE VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behalf of the Conpany:

D O MGath Labour Rel ations Assistant, C.N.R Montrea
D. C. Fraleigh Labour Relations Oficer, CN R, Toronto
C. Renwi cke Term nal Traffic Manager, C.N. R, Toronto
W S. Hodges Labour Rel ations Assistant, C.N.R Montrea

And on behal f of the Brotherhood:

F. C. Johnston Regi onal Vice-President,C.B.ofRT..G W,
Toronto

J. Moul ai son Recording Secy. C.B.of R T. & W, Toronto

T. N. Stol (Grievor) Toronto

J. A Pelletier Executive Vice President, CB. ofRT.&G W,
O tawa

AWARD OF THE ARBI TRATOR

The notice referred to in the joint statement of issue was the



fol |l owi ng:

"June 4, 1968
TO ALL MEMBERS OF LOCAL 26.

It has been brought to ny attention that the Conpany has
rei ssued Zone Codi ng booklets to the Warehousenen Grade 2
and are advi sing the Warehousenen Grade 2 to use them |
however advise you not to use them but get the information
from your Warehousenen Grade 3 or Supervisor. | ama

War ehouseman Grade 2 nyself and | refused to accept this
bookl et and no action was taken by the Conpany for the
sinmpl e reason they (the Conpany) can not force you. Your
co-operation in this matter woul d be appreci at ed.

Yours fraternally,

(Sgd.) T. N. Stol, Local Chairnman, Local 26"

This notice which was apparently posted by the grievor on June 5,

1968, was

consi dered by the conpany to be inflamuatory, and the

grievor was asked to renmove it. He refused to do so. The notice was

t her eupon

renoved by the conpany. The next day the grievor posted

the foll owing notice:

"June 6, 1968

Article 28 section 14 of the 5 1 Agreenent reads as
fol |l ows:

"At points or in departnments where five (5) or nore

enpl oyees are enployed, it will be permissible for notices
of interest to said enployees to be posted. The notice
board shall be supplied by the enployees and shall be in
keeping with the general furnishings.'

The Conpany approached nme June 5, 1968 at 3:13 pm and
ordered ne to take down a notice fromthis notice board
whi ch read as foll ows:

"It has been brought to ny attention that the Conpany has
rei ssued Zone Codi ng booklets to the Warehouseman Grade 2
and are advi sing the Warehousenen Grade 2 to use them |
however advise you not to use then but get the information
from your Warehousenen Grade 3 or Supervisor. | ama

War ehouseman Grade 2 nyself and | refused to accept this
bookl et and no action was taken by the Conpany for the

si npl e reason they (the Conpany) can not force you. Your
co-operation in this matter would be appreciated."

| refused to take down the notice. Managenent then
proceeded to take down this notice thenselves. For your
information this nmatter will be taken up with Labour

Rel ations in Montreal. You will be further notified as to
t he outcone.



Yours fraternally

(Sgd ) T N Stol
Local Chairnman, Local 26

The conpany subsequently made the foll owi ng charges agai nst the
grievor:

"(1) Inproper use of enployees' notice board.

(2) Inciting enployees to act in a manner contrary to the
spirit of the Collective Agreenent and contrary to
the letter of understandi ng and appendi x thereto
covering shed classifications dated April 19, 1967
covering various itens agreed to during the
negoti ations of the L.C L. Freight and Express
operations at Toronto."

Fol l owi ng i nvestigation of these charges, the grievor was suspended
as the joint statenent of issue indicates.

Article 28.14 of the collective agreement is as foll ows:

"At points or in departnments where five (5) or nore
enpl oyees are enployed, it will be permissible for notices
of interest to said enployees to be posted. The notice
board shall be supplied by the enpl oyees and shall be in
keeping with the general furnishings."

The fundamental issue in this case is as to the effect of Article
28.14, and in particular as to the control, if any, which the conpany
may assert over notices posted on the notice board. The notice board
in question known as the union notice board, is itself the property
of the union, and under the union's control although it is on the
prem ses of the conpany. It is the conpany's contention that any
noti ces other than those concerning union neetings or social events
must be approved by the appropriate oonpany official before being
posted. In support of this position the conpany relies on a
directive to this effect issued to vice-presidents and heads of
departnents on October 22, 1959, and on instructions governing the
use of bulletin boards sent to a nunber of gencral managers on

Oct ober 31, 1925.

The directives on which the conpany relies are internal nmnanagenent
directives: they set out the position taken by the conpany in
matters such as this but they do not enbody or purport to enbody the
agreement of the parties that this position represents any nutua
under standi ng of the matter. The provisions of Article 28.14 are of
course binding upon ne, and the directives relied on by the conpany
cannot alter the meaning of that article.

In my view, the policy expressed in the conpany's directives is not
in accordance with the provisions of Article 28.14. It is clear from
that article that notices of interest to the enployees nmay be posted
on a notice board supplied by the enployees thenselves. There is no
requi renment that such notices be approved by the conpany before being



posted, and nothing to support the suggestion that the conpany is to
be the judge of what nmight be "of interest” to the enpl oyees.

It would seemthat the enpl oyees thensel ves acting through their
union officers, would be entitled to reasonable control over the

mat eri al s posted. Any control which nmay be asserted by the conpany,
however, nust be in the exercise of its regular disciplinary power.
The union's right to post notices, |ike any individual's right of
free speech, is not entirely without qualifications. The notices
must be "of interest" to enployees as such, that is, nust relate in
general to their enploynent or their union activities. They may not
be scurrilous or obscene. They may not subject the conpany or any
enpl oyee to ridicule or contenpt, and they may not incite enpl oyees
to violation of the collective agreenent. The conpany nmay quite
properly direct the removal of such a notice (and | do not purport to
set out an exhaustive list of notices which would be inproper), and
if it is not renoved, this may be done by the conpany.

The notices in question here obviously related to the enploynent of a
group of enployees, and would be "of interest” to them In ny

opi nion they are not "inflammatory" and do not incite enployees to
any violation of the collective agreenent. No doubt the notices were
a souroe of irritation and annoyance to the conpany, but this is not
to say that their effect upon the conpany's operation would be so
adverse as to justify their suppression. The notice dated June 4
merely advi ses enpl oyees not to nake use of certain coding bookl ets.
It was not established that the enployees were required to use these
codi ng booklets, and it cannot be said that the grievor was advising
enpl oyees to behave inproperly. The notice is calmy worded, and
there is nothing to suggest that any enpl oyees were "inflaned" by it.
The notice dated June 6 is sinply a statenent as to what happened on
June 5, and sets out the previous notice. It is no nore or |ess
offensive, if it is offensive at all, than the notice dated June 4.
In my opinion these notices were of the sort which the union is
entitled to post on its notice board pursuant to Article 28.14 of the
col l ective agreenent, and they were not of such a nature as to
justify the conpany in removing themor in directing their renoval.

For the reasons | have given, it follows that the grievor did not
meke i nproper use of the notice board, and that he did not incite
enpl oyees is charged. It was argued, however, that he ought
neverthel ess to have obeyed the instruction to take down the notice
conpl ained of, filing a grievance if he so desired. This argunent is
based on the principle set out in many arbitration cases that an

enpl oyee nust follow instructions (unless to do so would subject him
to an unreasonable risk of harm or the like) and seek redress

t hrough the grievance procedure. The principle was recently
expressed in Case No. 120, where it was held that the grievor ought
to have proceeded to take out his train on tinme, even though the
conpany was in breach of its agreenent to provide certain supplies.
The rationale of such rulings is that it is essential that the
operation - fundanmental to the livelihood of enployers and enpl oyees
- may continue uninterrupted, while the redress to which one or the
other may be entitled can be considered and decided in an appropriate
fashion. There is, in general, an obligation to accept an order

even if it is inproper, in order that work may go on. That

reasoni ng, however does not apply in the instant case. The conpany's



order to renove the notice was not in aid of its operations, and
there was no necessity for i mediate conpliance. There is no
evi dence that operations were in fact affected by the notice, in

whi ch case a demand for its renoval might have to be obeyed. 1In the
circunmst ances of this case, however, | amunable to conclude that the
grievor's refusal to renove the notice was inproper. It should be

clear that in reaching this conclusion | say nothing as to the advice
whi ch he offered enpl oyees in the notice.

For the foregoing reasons the grievance is allowed. The grievor is

entitled to the relief asked.

J. F. W WEATHERI LL
ARBI TRATOR



