CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 143
Heard at Montreal, Tuesday, March 11th, 1969
Concer ni ng
CANADI AN PACI FI C RAI LWAY COWMPANY (S.D., P.C. DEPT.)
and

BROTHERHOOD OF RAI LROAD TRAI NMAN

Dl SPUTE:

Concerning the interpretation and application of article 2 (e) of the
Col I ective Agreenent.

JO NT STATEMENT OF | SSUE:

Stewart S. J. Stainton was out of the service and not subject to
wages from Septenber 9th to 25th inclusive, 1968, a period of 17
days. For the purpose of calculating overtine he clainmed a reduction
in the hours in the averaging period from520 to 440, a reduction of
80 bours. The Conmpany reduced the hours in Steward Stainton's
averagi ng period from520 to 480, a reduction of 40 hours.

The Brotherhood all eges that the Conpany, in declining the clains for
a reduction in the hours in the averagi ng period from520 to 440, or
80 hours, has violated the provisions of Article 2, Clause (e), of
the Coll ective Agreenent which reads:

"ARTI CLE 2 - WORKI NG HOURS:

(e) The hours referred to in Clause (d) will, for the purpose
of cal culating overtime, be reduced by 42 hours effective
Decenber 1, 1967 and 40 hours effective June 1, 1968 for
each cal endar week an enpl oyee is out of the service and
not subject to wages for any reason other than regular

| ayover."
FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) J. R BROMNE (Sgd.) THOS. P. JAMES, MANAGER
GENERAL CHAI RVAN Sl eepi ng, Dining and Parl or

and News Depart nment

There appeared on behal f of the Conpan?:

T. P. Janes Manager, S.D., P.C. & News Dept., CP.R
Mont r ea
J. W Mffatt General Supt., S.D., P.C. & News Dept., C.P.R

Mont r ea



And on behal f of tbe Brotherhood:

J. R Browne General Chairman, B. R T., Mntrea

AWARD OF THE ARBI TRATOR

As appears fromthe joint statenment of issue, the grievor was out of
service and not subject to wages from Septenber 9, 1968, to Septenber

25. In this period of 17 days, there was, according to conpany's
interpretation, only one "cal endar week"”. The period in question
began on Monday, Septenber 9 and continued until Wadnesday, Septenber
25. If by "cal endar week" the collective agreenent refers to the

7-day period commencing on a Sunday, then there was only one conplete
cal endar week within the 17 day period: that is, the week connencing
on Sunday, Septenber 15. |If, however, as the union argues "cal endar

week" refers to a period of seven consecutive days, then plainly the

period in question contains two cal endar weeks. It is a question of

which interpretation of article 2 (e), set out above, is correct.

There is no doubt that in general the phrase "cal endar week" means a
seven-day period commencing on a Sunday. The coll ective agreenent
nmust be interpreted so as to give effect to the plain neaning of its
provi si ons unl ess sone special nmeaning of the ternms used is proved,
or unless, on accepted principles of interpretation, the context in
whi ch the words are used requires some other meaning. It is the
union's oontention in this case that a consistent interpretation of
the collective agreenent requires that "cal endar week" as it is used
inarticle 2 (e) nust mean a period of seven consecutive cal endar
days.

The parties are agreed that article 2 (e) was negotiated having
regard to the provisions of the Canada Labour Code. The Code
establishes the principle of an 8-hour day and 40-hour week for

enpl oyees under its provisions (although the application of the Code

to enpl oyees affected by this case has been deferred). It is
recogni zed in the Code that in sone situations, application of the
8- hour day, 40-hour week provisions is not practical. The grievor, a

dining car steward, is an exanple of the sort of enployee, working

i rregul ar hours, for whomthe regul ar Code provisions were not
apposite. The Code provides in such circunstances that the principle
of the 8-hour day, 40-hour week, could be set by a procedure of
averagi ng hours over a period of tinme. Having regard to the

provi sions of the Code, the parties have provided for such a
procedure in this agreenent. Thus, article 2 (d) of the collective
agreenent provides as foll ows:

"(d) Tinme worked in excess of 576 straight tinme hours,
effective June 1, 1967; 546 straight tinme hours
effective Decenber 1, 1967, and 520 straight tine
hours effective June 1, 1968, in a Quarter, will be
paid for at one and one-half times the basic hourly
rate on the first payroll follow ng the end of the
Quarter.

Exanpl e



(Based on Hours in effect June 1, 1967)

Hour s Wor ked Hours Pai d
June, 1967 - 186 192 In two parts
July, 1967 - 207. 192 In two parts
August, 1967 - 197 192 In two parts
Tot al 587 576

Adj ust ment - 11 hours

Pai d Septenber - (A) period - 11 x 1 1/2 = 16 1/2 hours."

Currently, the parties calculate overtine on the basis of a 13-week
averagi ng period. Overtine rates are now paid for hours worked in
excess of 520 during the averaging period. The Canada Labour Code
provi des that tinme and one-half be paid for hours worked in excess of
the straight time hour permtted, and that figure is obtained by

mul ti plying the nunber of weeks in the averaging period of 40. The
[imt of 520 straight time hours within an averagi ng period of 13
weeks, as agreed to by the parties, is thus consistent with the Code.
Clearly, it would be unfair to include tine not worked in the
averagi ng period, and the Code nmakes provision for this in Part II,
section 4 (b) 1V:

"For any week in the averaging period in which an enpl oyee
within the class is not entitled to wages, the nunber of
hours specified in Rule | and Rule Il shall be reduced by
40."

The parties have adopted a simlar provision in article 2 (e) of the
col l ective agreenent, set out above. This provision differs from
that in the Labour Code in two significant respects: (1) it limts
the reduction of the averaging period to those cases where an

enpl oyee "is out of the service and not subject to wages for any
reason other than regular |layover"; (2) it provides for the reduction
to be made "for each cal endar week"” in which the enployee is out of
service. Only the second difference is material hero.

Neither in the Labour Code nor in the collective agreement does it
appear that the averaging period is to be conposed of "cal endar"
weeks, nor does it appear that the parties have nade reference to
such periods in determning the overtinme rates to be paid. As |long
as the averagi ng period consists of 13 conpl ete weeks, however, it
woul d seemto be immterial, fromthe point of view of conpliance
with the Code, whether these are cal endar weeks or not.

The provision in article 2 (e) of the collective agreenent that the
maxi mum strai ght tine hours to be worked in an averaging period is to
be reduced only for any "cal endar” week in which the enpl oyee is not
subject to wages is surprising, and quite plainly leads (if it is to
be read as the conpany suggests), to capricious and inequitable
results. Thus, in the instant case the grievor was out of service
for a period in excess of two weeks, and enconpassing the best part

of three cal endar weeks. However, since the 17-day period happened
to contain only one conplete cal endar week, his maximum straight tine



hours for the averagi ng period was reduced by only 40 hours. It may
be observed that even if the union's contention in this case is
correct, and the hours should have been reduced by 80, the grievor
has still been adversely affected by his absence, since there is no
reduction in respect of the reammi ning three days.

The conpany argues that the reference in article 2 (e) to a cal endar
week rmakes thc coll ective agreenent consistent with the Labour Code.
In tbe above-quoted provision of the Code, of course, the reference
is to "week", and not to "cal endar week". The conpany, however,
relies on the definition of "week"” set out in the Code, as follows:

"Week" neans, in relation to Part I, the period between m dnight
on Saturday and m dnight on the immedi ately follow ng
Sat urday".

This is, of course, the definition of a calendar week. In part of
the Code, therefore, where the term"week" is used, it would properly
be read as "cal endar week". Thbe difficulty with the conpany's
argunment is that the material provision of the Code set out above
(Part 11, section 4 (b) 1V), appears in Part Il of the Code, not Part
I. No doubt the provisions of Part | of the Code are such that the
readi ng of "week" as "cal endar week" is apposite. It does not follow
t hat "week" shoul d nean "cal endar week" in Part Il of the Code,
particularly where the definition has been expressly restricted to
Part | and where the results of such a definition would be, as in
this case, patently equitable.

Having regard to the material provisions of the Labour Code and to
their obvi ous purpose, and considering that it was the intention of
the parties to make provisions consistent with those of the Code and
giving effect to the sanme purpose, | can only conclude that the

i ntent and neaning of article 2 (e) of the collective agreenent, as
of Part |1, section 4 (b) IV of the Labour Code, is that the maxi mum
straight tinme hours in an averaging period will be reduced by 40 for
each 7-day period the enployee is out of service.

For the foregoing reasons it is ny award that for the purpose of
calcul ating overtime the grievor's hours in the averaging period in
question ought to have been reduced from 520 to 440. The grievance
is allowed.

J. F. W WEATHERI LL
ARBI TRATOR



