CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 144
Heard at Montreal, Tuesday, March 11th, 1969
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Claimfor $78.21 submtted by Engineer C. J. Letterick for his
proportion of the nonthly guarantee.

JO NT STATEMENT OF | SSUE:

During the period March 21 to March 26, 1968 Engineer C. J. Letterick
earned $31.89 while nmanning a road assignnent out of Bathurst, N.B.

Engineer C. J. Letterick submtted a claimfor $78.21, an amount he
alleges is due himas his proportion of the nmonthly guarantee under
Article 12 of the Collective Agreenent.

The Conpany declined payment of the claim

FOR THE EMPLOYEES: FOR THE COVPANY
(Sgd.) D. E. MAVOY (Sgd.) K. L. CRUWP
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

M A, Cocquyt Labour Rel ations Assistant, C.N.R Montrea
C. F. Wlson Seni or Agreenents Analyst, C.N.R Montrea

And on behal f of the Brotherhood:

D. E. MAvoy General Chairman, B. L. E., Mntrea

AWARD OF THE ARBI TRATOR

The assignnent in question was an "outpost" assignment, originating
and terminating at Bathurst. The assignment was set up as unassignhed
service, and nornmally a spare board woul d have been established for
it. The parties agreed, however, that this assignnent woul d be
established as though it were a regul ar assignnment of the sort
contenplated by article 60, and that the m ni num guarantee set out in



article 60 would apply.

Engi neer H.D. Bul ner was on the assignnment from March 1 to March 20,
1968. The grievor went on the assignnent in the exercise of
seniority provisions and worked from March 21 to March 26, when the
assi gnnent was abolished. He clains to be entitled to his

proporti onate share of the nonthly guarantee.

Article 60 of the collective agreenent is as follows:
"Article 60 - ROAD SERVI CE GUARANTEE

60.1 Regular assignnents in road service, exclusive of work
train, which do not operate into or out of a termna
where a spare board is maintained, will be guaranteed the
equi valent of 3,000 mles per nonth at the m ninumthrough
freight rate.

60.2 Engineers filling such assignments who are ready for
service the entire nonth and who do not lay off of their
own accord will receive not |ess than the m ninum nonthly
guarantee. Such Engi neers may be used in other road
service to conplete guarantee when it will not interfere
with their perform ng their regul ar assignnent.

60.3 An Engineer filling an assignment only a portion of the
month will be paid his proportion of the nonthly
guar antee. "

The value of the nmonthly guarantee for the assignment was $569. 10 for
the full nonth, or $447.10 for 26 days when the assignhnent existed.
The grievor clains the benefit of 6/26 of that anpunt as his
proportion of the guarantee. The union agrees with these figures for
t he purposes of this case.

It is the conpany's position that the guarantee was used up before
the grievor took over the assignment, since in the first twenty days
of March Engi neer Bul mer had earned $600. 21, thus exceeding the
guarantee. The conpany argues that the guarantee is directed to the
assignnment itself and not to the engineers who nay work on the

assignnment. In support of this position the conpany relies on
certain language in article 60, and in particular on article 60.1,
whi ch provides that regular assignnents - - - will be guaranteed the

paynment set out. Plainly, the provision appears to be that it is the
assi gnment which has the benefit of thc guarantee. On the other

hand, the union also relies on the ternms of article 60, in this case
especially on article 60.1, which provides that "an engi neer - - -
will be paid - - - the nonthly guarantee"”. Again, in article 60.2 it
is provided that "engineers - - - will receive" the guarantee.

The col |l ective agreenent, of course, nust be interpreted in such a
way as to avoid inconsistency or absurdity. |n choosing between the
conflicting interpretations of article 60 which are offered, | have
in mnd not only the very words of the agreenent but al so the purpose
towards which they are plainly directed. In my view, the union's
contention is correct: a nonthly guarantee is provided, and where
nore than one engineer fills the assignnent in a given nonth, the



guarantee is distributed pro rata anmong them It is true as | have
noted that article 60.1 provides that "the assignment” is to be
guaranteed a mininumnmonthly rate. It is not straining the |anguage
of the agreenment unduly to say that this provision nust nean there is
to be a m nimum guarantee in respect of the assignnment for any nonth.
Unless this interpretation is given, the provisions in articlo 60.2
and 60.3 becone neaningless. It should be renenbered too that a
"guarantee" is something to be enjoyed by persons, not by conceptua
entities. An assignnent cannot endorse cheques or issue receipts.

Any doubt on this matter, however, is in my view, clearly dispelled
by the unm stakabl e | anguage of articlc 60.3. It cannot be stated
nmore clearly. 1In the instant case the grievor is an engi neer who
filled the assignnent for only a portion of the nmonth. He is
therefore entitled to his proportion (that is, 6/26), of the nonthly
guarantee. This is not, contrary to the conpany's argunent, the
equi valent of a "daily guarantee" of the sort provided for el sewhere
in the agreenent. Rather it is, as the agreenent provides, a
guarantee in respect of that portion of a month on which an enpl oyee
wor ks on an assignment to which article 60 applies. There is no
provision for pro rata distribution of earnings, and it would seem
both unfair, and contrary to the obvi ous purpose of the m ninum
guarantee that an enpl oyee's incone should be subject to the
fortuitous circunstance of sone other enployee's earnings or |ack of
them Thc guarantee is, in general terns, a quid pro quo for the

availability of the enployee. |In this case the grievor was on the
assignment, and away fromhis honme terminal, for 6 days, for which he
recei ved $31.89, having made one trip of 152 mles. It is no confort

to the grievor that his predecessor had been nuch busier, and had
earned in excess of the total nonthly guarantee.

In my view, article 60 of the collective agreenent guaranteed to the
grievor his proportionate share of the nmonthly guarantee, and the
gri evance nust therefore succeed.

J. F. W WEATHERI LL
ARBI TRATOR



