CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 152
Heard at Montreal, Tuesday, June 1CGth, 1969
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Claimby M. J. Snow and others to overtine work on Novenber 9th,
1968, at Lew sporte, Newfoundl and.

JO NT STATEMENT OF | SSUE:

The Brotherhood clains the Conpany violated Articles 12.15 and 13.1
of Agreenment 6 1 at Lew sporte, Newfoundl and, on 9 Novenber 1968 when
it called unassigned enpl oyees instead of regularly assigned

enpl oyees, for a second overtine shift.

Prior to October 1968 when all the Goup 3 work force at Lew sporte
had worked forty hours for the week, and work was required on the
rest days, Saturday and Sunday, the regularly assigned enpl oyees
(seni or enpl oyees) were given first call for both first and
successive overtine shifts.

On 9 Novenber 1968, after regularly assigned enpl oyees had been

enpl oyed for the first eight-hour shift of overtine, unassigned G oup
3 enpl oyees (junior employees), who had their forty hours worked,
were called for a second shift and worked el even hours.

The practice, in effect prior to Cctober 1968, was di scontinued by
the Conpany with advice to, but w thout approval of, the Brotherhood.

The Conpany declined paynment of the claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) E. E. THOMB (SGD.) K. L. CRUWP
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

Mont rea
Mont r ea

P. A mDiarmd Labour Rel ations Asst.,

C.NR
L. Col | ard Labour Relations Asst., C.N.R



H. Peet Manager Labour Relations, C.N. R, St. John's,
Nf I d.

F. D. Tayl or Express Supervisor, St. John's, NId
(CNR) (Fornmerly Term nal Traffic Manager
C.N. R Lew sporte)

And on behal f of the Brotherhood:

E. E. Thons General Chairman, B.R A C., Freshwater P.B.
Nf I d.

AVWARD OF THE ARBI TRATOR

For some years ths arrangenent with respect to overtine work at

Lewi sporte was as set out in paragraph 2 of tbe Joint Statenent of

| ssue. That is, when all of the Group 3 work force had worked forty
hours in a week, and overtinme work was required, the regularly

assi gned enpl oyees were given first call for overtine, not only for
the first, but also for successive overtine shifts. At Lew sporte
there is a relatively small number of regularly assigned enpl oyees,
and a relatively |arger nunber of unassigned enpl oyees. Wirk at

Lewi sporte is on a seasonal basis.

This manner of assigning overtine was admittedly a | ong-standi ng
practice, and probably comes within the sort of |ocal arrangenents
referred to in article 13.1 of the collective agreenent.

"13.1 Subject to the provisions of Article 12.5, tinme worked by
enpl oyees on regul ar assignnments, continuous with, before
or after the regularly assigned hours of duty shall be
consi dered as overtine and shall be paid for on the actua
m nute basis at one and one-half tines the hourly rate.

Every effort will be nade to avoid the necessity for
overtinme; however, when conditions necessitate, enployees
will perform authorized overtinme work as arranged locally."

Certainly the Conpany in its correspondence relating to the matter
refers to the practice as a "local arrangenent”, and all of the
mat eri al before nme indicates that it should be so descri bed.

It nmust also be said that this practice is in accordance with Article
12.15 of the collective agreenent, which provides as foll ows:

"12.15 Where work is required by the Conpany to be perfornmed on a
day which is not part of any assignnment, it may be
performed by an avail abl o extra or unassi gned enpl oyee who
wi Il otherwi se not have forty hours of work that week. In
all other cases by the regul ar enpl oyee.™

Wher e unassi gned enpl oyees have worked | ess than forty hours in any
week, then clearly both by the past practice and by article 12.15
they could properly be assigned the Saturday and Sunday work in
question. The problem arises, however, where the unassigned

enpl oyees have in fact worked forty hours that is one of the "other
cases" referred to in the | ast sentence of article 12.15, and it is
there set out that the regular enployee is to performthe work again,



the past practice, or "local arrangenment” coincides with this
requi rement of the collective agreenent.

The Conpany's position is essentially that the past practice is

unr easonabl e and that these provisions of the collective agreenent,
whil e applying well enough to other phases of the Conpany's
operations, are not appropriate here" The reasonabl eness or the
desirability of a local arrangenent between the parties is not a
matter on which an arbitrator is called to coment. It is possible
that the arrangenent is unfair to some groups of enployees, although
this is a determ nati on which could only be nmade upon a consideration
of a nunber of factors not material to this case. It mght also be
said that the practice could lead to overwork of the regular

enpl oyees, or to exhaustion, preventing their proper performance of
their duties. In the instant case, this is sinply a matter of
conjecture. The question of whether the prol onged extension of the
wor ki ng hours is pernissible under the applicable law is not before
me, and | nmeke no determination as to that. |[If in fact an enpl oyee
is unable to performhis duties adequately (whether by reason of
overwork or for any other reason) then presumably he nay be relieved
of those duties. This is, however, a question which would depend on
the facts of a particular case, and is not before ne.

The provisions relating to overtine work nay i ndeed have been
assigned with other situations in nnd than that before ne. However,
the fact is that these provisions are of general application and do
fit the circunstances of the instant case. Although their
application mght to some appear unreasonable, it cannot be said that
the result is so absurd as to lead to the conclusion that these

provi sions could not possibly apply. They have been applied in these
circunstances for many years. It is not open to the Conmpany. now to
assert that the local arrangenents are unreasonable and to change
themunil aterally.

Whet her these arrangenents are wise or unwise it is the case that
these are existing local arrangenments, and that these arrangenents
conply with article 12.15. It is clear that the grievors are
entitled to rely on these arrangenents and in the circunstances of
this case to claimthe overtinme work to which the |ocal arrangenents
entitle them

Accordingly, the grievances nust be allowed. It is ny award that the
grievors are entitled to paynent of their clains.

(SGD.) J. F. W WVEATHERI LL
ARBI TRATOR



