CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 164
Heard at Montreal, Tuesday, July 8th, 1969
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREIl GHT
HANDL ERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:
Claim by forner Warehouseman Grade 2, C. A Boland, St.John's,
Newf oundl and, for reinstatement in the service of the Conpany with
full rights and | oss of wages.
JO NT STATEMENT OF | SSUE:
M. C. A Boland, Warehouseman Grade 2, St. John's, Newfoundl and was
di scharged January 15, 1969 as an undesirabl e enpl oyee - accunul ation
of 60 demerit marks.
The Brotherhood clains that the Conmpany has violated Article 9.2 of
the Agreement and requested that M. Boland be reinstated with full

rights and | oss of wages.

The Conpany declined the claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) E. E. THOMB (SGD.) K. L. CRUWP
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

P. A D armd Labour Rel ations Assistant, C.N. R Montreal
B. Nobl e Seni or Agreenents Analyst, C.N.R Montreal
J. J. Connors Foreman, C. N. R, St. John's, Nfld.

And on behal f of the Brotherhood:

E. E. Thons General Chairman, B.R A . C., F?eshwater P.B?,
Nf | d.

WC. Y. MG egor Int'"l. Vice President, B.R A C., Mntreal

E. F. Downard Int'"l. President's Special Asst., B.R A C.,
Mont r eal

G D. Noseworthy Local Chairman, B.R A C., Argentia, Nfld.

M J. Wal sh Local Chairman, B.R A.C., St. John's, Nfld.



AWARD OF THE ARBI TRATOR

The grievor, an enployee of sone 27 years' seniority, was discharged
effective January 15, 1969, because he had accunul ated 60 denerit
mar ks and was consi dered an undesirabl e enpl oyee. The accunul ation
of 60 demerit marks resulted fromthe assessnent of 30 denerit marks
for "failure to protect assignnment Decenber 23, 1968 and to report
absences to January 15, 1969." Under the company's system of

di sci pline, an enpl oyee who accunul ates 60 denerit marks is

di sm ssed. The grievor had accunul ated 30 denerit nmarks previously,
and the question before ne is whether thc conmpany had just cause to
assess hima further 30 denerit marks, and thus to discharge him as
a result of this "culmnating incident".

Monday, Decenber 23, 1968, was a regular working day for the grievor.

He did not report for work, and has stated that he was ill and was
confined to bed on that day. He has no tel ephone and did not advise
the conpany that he was ill, or that he would not be in to work. At

the investigation conducted by the conpany he had told an enpl oyee
naned Pittman to tell another enployee named Atkins to tell the
foreman he would not be in. He stated that he told M. Pittman this
when he was "getting aboard the bus to go hone", although it is not
clear just when this was. |n any event, the forenman was not notified
of the grievor's absence either on Decenber 23 or on any subsequent
day.

On Decenber 27 the grievor received a prescription for sone nedici ne
for his sore chest and throat, and on Decenber 28 he went to the
doctor's office and was given a note to the effect that he was unfit
for work from Decenber 26 until January 8. On Decenber 30 he went to
the conpany's termnal to collect his pay cheque. He was asked when
he woul d report for work and replied that he hoped to get back the
next day if he could. He did not report for work the next day, nor
did he advise the conpany that he would be unable to work. There is
no suggestion that he made any attenpt to advise the conpany of his
absence on this occasion. On January 9, 1969, he was advised to
report to the conpany's office the follow ng day, but he did not do
so, since he was hit by a car on January 9 and was at hone in bed,

al t hough not under a doctor's care. He was interviewed on January
15, and subsequently di schar ged.

The conpany has not questioned the doctor's certificate indicating
that the grievor was unablo to work from Decenber 26 until January 8.
The certificate not being challenged, it nust be concluded that the
grievor had sufficient excuse for his absence fromwork during that

period. It may be as well that his own statenment that he was ill as
wel | on Decenmber 23 and 24, should be accepted, although no nedica
certificate was offered with respect to it. The grievor's illness,

however, does not excuse his failure to notify the conpany that he
woul d be absent. His effort to notify the conpany through M.
Pittman nust be described as at best half-hearted, and there is no
excuse whatever for his failure to notify the conpany follow ng his
visit to the termnal to collect his cheque on Decenber 30.

In my view there can be no question that the grievor had failed in
his responsibilities to the conpany, and that he was properly subject



to sonme discipline on this account. The question is one of the
severity of the discipline inposed. 1In this connection, regard may
be had to his record, which reveals a nunber of occasions on which he
was disciplined for absenteeismin recent years. On July 28, 1966,
he was assessed 10 denerit marks for being absent wi thout perm ssion
and on August 8 of that year was assessed 20 denerit nmarks for the
same reason. He then went for one year without discipline, and 20 of
the 30 denerit marks then outstanding were cleared. On Septenber 1
1967 he was cautioned for the sane reason and on Septenber 30, 1967,
he was assessed 20 denerit marks for absence from duty wi thout |eave
and failure to report. On August 30, 1968, he was suspended for two
nonths for the sanme offence. No denerit marks were then assessed,
but his total then stood at 30 marks. At the time of this
suspension, it seens, he was advised that he would be discharged on

t he next occasion.

This record reveals five previous occasions over a period of two and
one-hal f years on which the grievor was absent wi thout |eave or
failed to report. At the time of his discharge, nearly one-half the
year had passed since he was | ast subject to discipline. Clcarly the
record was bad, but in my view it cannot be said that his absences
were so frequent as to deprive himof continued enploynent. This is
particularly so having regard to the grievor's very substantia
seniority with the conmpany. It is ny conclusion that there was not,
in the circunstances, just cause for the discharge of the grievor.
There was, however, just cause for the inposition of some discipline,
and in ny opinion the assessnent of 20 dcntrit points would have been
appropriate. Having regard to all of the circunstances, it is ny
view that while the grievor is entitled to reinstatenent, his conduct
has disentitled himto any conmpensation for |oss of earnings.

It is accordingly my award that the grievor be reinstated in
enpl oynent forthwith, with full seniority, but w thout conpensation.

J. F. W WEATHERI LL
ARBI TRATOR



