CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 177

Heard at Montreal, Tuesday, October 14th, 1969
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AWARD OF THE ARBI TRATOR
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be a matter of conplaint. It is for the conpany



to determ ne what work it requires to be perfornmed. The

determ nation, as a result of a decline in business, to "abolish the
position of Cl erk-Stenographer”, was made in the course of nmanagenent
of the conpany. There had been a Cl erk- Stenographer in the
Superintendent's office in Wnnipeg. For business reason the conpany
decided that it no | onger needed a Cl erk-Stenographer in that office.
It is not suggested that this was anything other than a bona fide
deci sion, and the decision is therefore not reviewable in arbitration
proceedi ngs.

At the tinme the position was abolished, the Cl erk-Stenographer was
perform ng about two hours' work per day. After the position was
abol i shed that work was assigned to the Superintendent's Secretary, a
position in the sanme office but outside the bargaining unit. The
result of this is that certain tasks fornerly perfornmed by a nenber
of the bargaining unit are now perfornmed by an enployee in a position
out si de the bargaining unit.

It may be observed that this is not a case of contracting-out. The
work in question is still being perfornmed by an enpl oyee of the
conmpany. OF course, the effect of this assignment, fromthe union's
point of view, is the sane as if the work had been contracted-out.

It has been held in many arbitration cases that in the absence of an
express provision in the collective agreenent, there is nothing to
prevent a conpany fromcontracting out work formerly perforned by its
own enpl oyees. See Case No. 138 and Case No. 151

In the collective agreenent before ne, there is no express

prohi bition of contracting-out, and what is nore inportant for this
case, there no express prohibition against the assignnent to persons
outside the bargaining unit, of work formerly performed by nenbers of
the bargaining unit. 1In these circunstances, the question which
really arises is whether the person perforning the work is, by reason
of the sort of work perforned, in fact a nenber of the bargaining
unit, regardless of his ostensible Job classification. The

princi ples which apply in these cases are set out, with a review of
the cases, in the Fittings Ltd. <case, 10 L.A C. 294, in which His
Honour Judge Little was chairman. The cases are further discussed in
a nore recent Fittings Ltd. case (Septenber 4, 1969, not yet
reported), in which the undersigned was chairnman.

In the instant case, it was not alleged that the Superintendent
Secretary had becone, by virtue of the work assigned to her, a nenber
of the bargaining unit. No doubt, by virtue of sone at |east of the
tasks assigned to her, she renmained properly classified as
Superintendent's Secretary, and there is nothing before me to support
the conclusion that any of the tasks she performed were of a sort not
appropriate to her classification, although of course sone of them
woul d al so have been appropriate for a Cl erk-Stenographer

For the foregoing reasons | am unable to conclude that there has been
any violation of the collective agreenent, and the grievance nust
accordingly be dism ssed.



J. F. W WEATHERI LL
ARBI TRATOR



