CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 186
Heard at Montreal, Wednesday, Novenber 12th, 1969
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWMPANY
and
UNI TED TRANSPORTATI ON UNI ON (T)
Dl SPUTE:
El even tine clainms submitted by Yardnen at Hamilton, Ont., for
guar ant ee paynment August 5, 1968.
JO NT STATEMENT OF | SSUE:
The yard assignnents in which the eleven claimants were filling
tenporary vacanci es were cancel |l ed by the Conpany for the day of
Monday, August 5, 1968. Each of the eleven Yardnmen subnmitted a claim
for that day, for eight hours pay at the pro-rata rate, under the

guar antee provi sions of Agreenent 4.16.

Payment of the clainms was declined and the Union alleges that Article
94 was thereby violated by the Conpany.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) G E. MLELLAN (SGD.) K. L. CRUWP
ASST. GENERAL CHAI RVAN ASSI STANT VI CE PRESI DENT -

LABOUR RELATI ONS

There appeared on behalf of the Conpany:

A. J. Del Torto - System Labour Relations Oficer, C.NR
Mont r eal

J. R Glnman - Labour Rel ations Assistant, C.N.R Mbntreal

D. J. Frauts - Superintendent, C.N.R, Wndsor, Ontario.

S. Ni chol son - Asst. Supt., CNR, Hanmilton, Ontario.

And on behal f of the Brotherhood:

G E. MLellan - Assistant General Chairman, U T.U (T)
Toronto

C. G Reid - Local Chairman, U T.U., Hamilton

K. Hi Il gartner - Local Chairman, U T.U., Wndsor

AWARD OF THE ARBI TRATOR



Article 94 of agreenent 4.16 provides as follows:
" CQuar ant ees

Regul arly assi gned yardnen on pernmanent assignnents
will be paid not less than five days in any one work
week exclusive of overtinme. 1In any one work week in
whi ch one or nore general holidays occur, the work
week guarantee shall be reduced by the nunmber of
general holidays occurring in the work week. Extra
service may be used to nake up the guarantee.

Yardnmen in regularly assigned service |laying off of
their own accord or where the pernmanent assignnent is

on only for a part of the work week, will receive
their full proportion of the work week guarantee.
Cl assed yard foremen filling permanent assignnents as

yard hel pers, who are taken fromtheir assignments to
work as yard forenmen on a tenporary vacancy or
tenporary assignment will be entitled to the
guar ant ee.

This article does not apply to spare nen.

Monday, August 5, 1968, was Civic Holiday, and the assignnents which
the grievors would otherw se have worked were cancelled. It was not,
however, a general holiday under the collective agreenent, and the
wor k week guarantee renmmined at five days. The issue is whether the
guarantee was applicable to the grievors.

The question, precisely, is whether the grievors were "regularly

assi gned yardnmen on pernmanent assignnments” within the nmeaning of
article 94. Watever neaning these words nmay have, however, it is at
| east clear that "spare nmen" are not entitled to the guarantee.

Three of the grievors are spare yardmen, and accordingly the
grievance insofar as it affects them nust be disnissed.

The union relied in part on a letter dated Septenber 27, 1963, from
the conpany's Toronto area nmanager to the Assistant General Chairnman
of the union, in which there was set out the nmanager's understandi ng
relating to a simlar case. It was said that "- - - regardl ess of
how an enpl oyee may take an assi gnnent, tenporary or permanent, as
long as he is available under the terns of the Agreement, in this
case Article 94, he is entitled to be paid accordingly". The plain
wordi ng of article 94, of course, makes it a condition of the
guarantee that the enpl oyee be on a permanent assignnment. The area
manager's | etter does not constitute an anmendnment of the collective
agreenent, and the conmpany is not bound by the interpretation he may
have put on it. Even where the conpany has in the past proceeded in
an erroneous interpretation of the agreement, it may, in general
revert to a proper course once that beconmes apparent, as the
arbitrator pointed out in Case No. 11

The union's principle argunment, however, was that there are only two
types of yardmen, regularly assigned or spare. A regularly assigned



yardman ni ght have a "district assignnment” or he m ght have a

per manent assignment to a tenporary vacancy. Although a genera
division into regul ar and spare enpl oyees may be appropriate for sone
pur poses, what is necessary in this case is to apply the | anguage of
article 94 itself. The wording of that article supports the

di stinction between regular and spare enployees - only regul ar

enpl oyees have any rights under it - but it inposes as well the

requi renent that such enpl oyees be "on permanent assignnents". As
appears fromthe second paragraph of article 94, the permanent
assignment may be for only part of a week.

The "permnent assignnment”, however, nust be distinguished from work

on a "tenporary vacancy" or "tenporary assignment”. In the second
paragraph of article 94 it is expressly provided that classed yard
foremen will, in certain circunstances, be entitled to the guarantee

where they work on tenporary vacancies or tenporary assignnents. The
inference to be drawn is, that with that exception, the guarantee is
not payable to persons working on tenporary vacanci es or tenporary
assi gnment s.

The grievors, it is said, were working tenporary vacanci es on

per manent assignnents. They had applied successfully, it seens, on
bull etined jobs, to relieve regularly assigned yardmen. Article 136
deals with the bulletining and filling of assignnents and relates to
"per manent vacanci es or new assignnents". The only criterion for

di stingui shing permanent fromtenporary vacanci es appears to be
expressed in article 131, where it is said that "regular" assignnents
are those which are on for ninety days or nore, whereas "tenporary”
assignments are those which are on for |ess than ninety days. It
woul d seem reasonable to conclude that a "regularly assigned yardman
on permanent assignnent” neans a yardman who obtains and fills a

per manent vacancy, pursuant to article 136. Since the grievors were
filling tenporary vacancies, as set out in the joint statenent of

i ssue, they did not neet this qualification. The tenporary vacancies
thensel ves arose with respect to regular or pernanent assignnents,
but they were tenporary vacancies as far as the grievors were
concerned. Mbst of the grievors were regularly assigned yardnmen who
had permanent assignments of their own, but on the day in question

t hey were working on tenporary vacancies for which they had applied.
Had t hey been forced fromtheir own permanent assignnments onto such
vacancies, then it is acknow edged they would be entitled to the
guarantee. |In the circunstances of this case, however, they were not
so entitled.

If article 94 were read as the union suggests, then the phrase "on
per manent assignment” woul d sinply be descriptive of the phrase
"regul arly assigned yardnen", and all yardmen, except spare nen,
woul d be entitled to the guarantee. On the contrary, the guarantee
appears to be a feature of the permanent assignnent, and where the
enpl oyee opts for a tenporary assignnment, he runs the hazard of its

cancel | ati on.

It is ny conclusion, therefore, that the grievors, being on tenporary
assignments, were not entitled to the guarantee under article 94 when
t hese assignnents were cancel |l ed

The grievance nust accordingly be disnm ssed.



J. F. W WEATHERI LL
ARBI TRATOR



