CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 188
Heard at Montreal, Wednesday, Novenber 12th, 1969
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

Dl SPUTE:

A claimsubmitted by the Brotherhood on behalf of Steward M Enkurs
and certain other enpl oyees who operated on dinette cars in extra
service on Train No. 4 between Capreol and Toronto that rest was not
deducti bl e on those occasions when the train arrived |ate at Toronto
during the period Decenber 19, 1968 and January 4, 1969.

JO NT STATEMENT OF | SSUE

To nmeet the demand for additional feeding facilities during the
hol i day season, a dinette car was operated on Train Nos. 3-4 between
Toronto and Capreol on days required between Decenmber 19 and January
4. As these operations were on an "as required"” basis and since it
was known that the period of operation was for |ess than 30 days the
positions were filled fromthe Spare Board at Toronto.

The Brotherhood clains that on those days when Train No. 4 operated
late Article 4.21 of Agreenment 5.8 applies in respect of the crew on
the extra dinette and rest hours should not have been deduct ed.

The Conpany contends that these operations constituted specia
nmovenments not covered by an Operation of Run Statenment and enpl oyees
operating thereon were properly conpensated under Article 4.18 which
i ncludes a provision for the deduction of rest in accordance with the
terms of Article 4.17.

FOR THE EMPLOYEES: FOR THE COMPANY
(SGD.) J. A PELLETIER (SGD.) K L. CRUWP.
EXECUTI VE VI CE PRESI DENT ASS| STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

O W MNamara System Labour Relations Oficer, C.NR
Montrea
W W Fitz-Cerald Asst. Supt., S.D.&P.C. Services, C.NR



Toronto
L. A Johnson Supt. S.D.&P.C. Services, C.N. R, Vancouver

And on behal f of the Brotherhood:

J. A Pelletier Executive Vice President, CB. ofRT.& W
Mont r ea

A Cerilli Representative, C.B.of R T. &G W, W nni peg

M Bennet t Local Chairman, Local 283, C. B.of R T.&G W
Toronto

J. Huggi ns Presi dent Local 283, C.B.of R T.&G W,
Toronto

F. C. Johnston Regi onal Vice President, C. B.ofR T.&G W,
Toronto

R. Henham Regi onal VIlce-President, C.B.of R T.&G W,
Vancouver

AWARD OF THE ARBI TRATOR

The train in question operated from Toronto to Wnnipeg and return
The dinette car on which the grievors worked was attached to the
train out of Toronto as far as Capreol, and from Capreol to Toronto
on a return trip. This crew, attached to the dinette car, would

| eave Toronto on one train at 1820 hours on each day the extra car
was used. They were due to arrive at Capreol at 0205 hours the

foll owing norning. There, the car was separated fromthe train, and
the crew rested. The car was attached to a returning train schedul ed
to | eave Capreol at 1050 hours, and to arrive in Toronto at 1750
hours. Rest was deducted fromelapsed tinme in respect of the tine
fromthe conpletion of their duties on the outbound trip. That is,
there was a deduction for rest from 0100 hours (en route) and 0600
hours (at Capreol). There is no conplaint as to this in this case.
There was, however, a further deduction of rest fromelapsed tine in
certain cases where the train arrived late on the return trip to
Toronto. Where the train arrived on tinme, at 1750 hours, no
deduction was made, nor woul d any have been proper. Where the train
arrived as late as midnight, no deduction was nmade Where the train
arrived after mdnight, however, a deduction of up to six hours from
el apsed tinme was made for rest. It is the latter deduction which is
in issue here. No such deduction was made fromthe el apsed tinme of
the dining car crew, who had cone with the train all the way from

W nni peg to Toronto.

It was the conpany's position that article 4.18 of the collective
agreenent applied. That article, so far as it is material, is as
fol |l ows:

"4.18 Enpl oyees on a special novement not covered by an O R S
shall be paid fromthe time required to report for duty
until released fromduty, wi th deductions nade for rest
periods in accordance with Article 4.17."

The conpany, pursuant to this provision, deducted rest under article
4.17 (a).

"4.17 Tinme deductions for rest periods will be as foll ows.



(a) Meal Service Enployees - a maximum of 8 hours per night
bet ween 2200 hours and 0600 hours."

Apparently the dinette crew were on duty until 1200 hours on the
return trip (when it was late) so that the maxinmum rest deducti bl e,
if this provision applies, would be six hours.

The issue is whether article 4.18 does apply in this situation. The
guestion is whether this was "a special nmovenment not covered by an
ORS. " an "ORS." being an Operation of Run Statenent.

It is the union's position that the operation of the extra dinette
car was not such a "special nmovenent"”, and that the deduction of rest
shoul d have been made pursuant to article 4.21, which provides as
fol |l ows:

"4.21 Enployees required to remain in service on their
assi gnnments beyond the hours or days shown on the O R S
due to late train arrivals at hone or distant term nal
or if they are operated beyond the distant term nal of
their run, deduction of rest shall be as shown on the
ORS."

There woul d seemto be no doubt that the regular dining car crew on
the trains in question were within the scope of article 4.21
Presumabl y, rest was deducted fromtheir el apsed tine in accordance
with the "OR S." applicable to them It is the conpany's
contention that there was no O R S. affecting the work of the
grievors.

An operation of Run Statenent is defined in article 1.1 (c) as
fol |l ows:

(c) "Operation of Run Statenment - (O R S.)" - means a statenent
covering assigned runs which will show.

Hone and Di stant Term na
Frequency of Operation
Nunmber of Crews

Addi ti onal Layover (if any)
Cycl e of Operation

Ef fective Date

Reporting Tine

Passenger Reception Tine
Departure Tine

Arrival Tine

Rel ease Tine

El apsed Ti ne

Rest Hours Deducti bl e

Net Hours Duty

Layover at Hone and Distant Terminal."

Now t he conmpany did issue instructions relating to the operation of
the extra dinette car to Capreol and return. These instructions
provi de much of the information which would be provided in an O R S.,
including a reference (incorrect, as it was discovered) to the
deduction of rest. While these instructions would have nmuch the sane



effect as the information set out in OR S., the inportant matter for
purposes of this case is that an OR S. is a statement covering
"assigned runs", and it may be noted as well that a "run" is defined
as "a round trip covered by an Qperation of Run Statenent”. Further
a "regularly assigned" enployee is, by article 1.1, "an enpl oyee
wor ki ng on an assi gnment covered by an Operation of Run Statenent
obt ai ned by established bulletin procedure or by displacenent". The
assi gnment on which the grievors worked was not such an assi gnment:
it is clear fromthe Joint statenent of issue that these operations
were properly performed by enployees fromthe spare board the phrase
"a special novenent not covered by an O R S." does not refer sinply
to Special trains (although it would include then) but could include
any assignnment other than a regularly assigned run. Article 4.11
provides a significant qualification to this, since it provides that
spare enpl oyees are to be governed by the OR S. of a run "for the
period they are required to relieve regularly assi gned enpl oyees".
The grievors were spare enpl oyees, but they did not cone within
article 4.11. It is my conclusion, therefore, that this was a case
in which article 4.18 applied, and accordingly rest was properly
deducted pursuant to article 4.17 (a).

The union relied upon an award dated May 25, 1967, made in a somewhat
simlar case by M. H Carl Goldenberg. 1In that case an enpl oyee was
assigned on an extra dinette car on a train from Wnni peg to Toronto.
He was considered not to be on a regular assignnment, and he was
accordingly not treated in the same way as the regul ar enpl oyees in
the dining car. The train arrived |ate, and extra rest was deducted
fromhis elapsed tine on this account. The arbitrator came to the
foll owi ng concl usi on:

"I find that Train 2-52, Wnni peg-Toronto, was a regul ar
scheduled train with an extra car, and that, whether or not
M. Heimich and crew were "on an assignnent"” in the technica
sense enpl oyed by the Conpany, there is no doubt that they
were in fact assigned to the extra car, the dinette, in the
same sense that the regular crew was assigned to the dining
car. | do not find that, in the circunstances of the case,
the terms of the agreenent envisage discrimnation in
treatment between the two crews on the sane train in respect
of deductions for rest periods."

The circunstances of this case are different, in that the grievor did
not in fact work the sane run as the menbers of the diner crew who
had come all the way from Wnni peg. Apart fromthis, however, the
provi sions of the collective agreenent to which | have referred show
that the collective agreenment in question here does envisage a
difference in treatment between the two groups of enployees.

Accordingly, the grievance is disnm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



