CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 189
Heard at Montreal, Wednesday, Novenber 12th, 1969
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

EX PARTE

DI SPUTE:

Concerning the establishnent of positions of Quality Control
I nspectors in Express Service at Cal gary, Ednmonton and Vancouver.

EMPLOYEES' STATEMENT OF | SSUE:

The positions referred to above are not shown as "excepted positions"
in Appendi x | of Agreenent 5.1.

Furthernore, the duties of the said positions are not of a
confidential or supervisory nature.

The Brot herhood has requested the Conpany to bulletin these positions
to enpl oyees covered by Agreenent 5.1.

The Conpany has declined the request of the Brotherhood.
FOR THE EMPLOYEES:
(SGD.) J. A PELLETIER

EXECUTI VE VI CE- PRESI DENT

There appeared on behal f of the Conpany:

D. O MGath System Labour Rel ations Oficer, C.NR,
Mont r eal

P. A D armd System Labour Rel ations Oficer, CNR,
Mont r eal

And on behal f of the Brotherhood:

J. A Pelletier Executive Vice President, CB. ofRT.&G W,
Mont r eal

R. Henham Regi onal Vice President, C.B.of R T.&G W,
Vancouver

A Cerilli Representative, C.B.of R T.&G W, W nni peg

F. C. Johnston Regi onal Vice President, C.B.ofRT.&G W,



Toronto

I NTERI M AWARD OF THE ARBI TRATOR

The conpany has raised two prelimnary objections going to the
arbitrability of this matter. The first objection is that "the
agreenent has not been violated, the Brotherhood has not clainmed that
there was a violation and the correspondence fromthe Brotherhood
cannot be interpreted as a grievance within the grievance procedure"
Thi s objection, as can be seen, is in three parts. The first, the
assertion that the collective agreenment has not been viol ated, does
not raise any question of arbitrability, but is really a statenent of
the concl usi on which the conpany feels ought to be reached in the
arbitration. As to the second part, it is apparent fromthe

Enmpl oyees Statenent of I[ssue that the Brotherhood all eges a violation
of the agreenent, although the precise section of the agreenent
relied on is not set out. The third part of this objection does
raise what is properly a prelimnary matter nanmely, that there has
not been a proper "grievance". This objection, however, does not
appear to have been raised earlier, and was not strongly pressed.
There was no reference to any particular provisions of the grievance
procedure. Certainly the Union did raise, in witing, the matter
conpl ai ned of, and there can be no suggestion that the conpany did
not know the case which it was asked to nmeet. In these
circunstances, it is my conclusion that objection on this ground
cannot now be brought.

The second objection is, in essence, that the positions in question -
those of quality control inspectors - do not conme within the scope of
the bargaining unit. This objection certainly goes to the question
of whether the matter is arbitrable. It is perhaps misleading to
refer to it as a "prelimnary" objection, however, for it is indeed
the substantial issue in the case. The Union's claimthat these jobs
shoul d be bulletined depends of course on their comng within the
scope of the collective agreenent. |f they do not conme within the
scope of the agreenent, then the matter is not arbitrable. It is
necessary for me to determne that question in the first instance,
however, and that question - whether certain persons are within the
scope of the agreenent - is itself an arbitrable question. It is a
question primarily of fact, to be determ ned having regard to the
particul ar circunstances of the enpl oyee of the persons concerned,
and to the appropriate provisions of the collective agreenent. This
is a very different question fromthat which would arise before a

| abour relations board in a certification case. M jurisdiction of
course is founded only in the collective agreenment between the
parties, and ny duty is to determ ne whether that agreenent applies
to certain facts, and if so, what is its effect.

In the instant case the union alleges that there are certain persons
in the enploy of the conpany in its Muntain Regi on who are
classified as quality control inspectors. The union asserts that
these positions fall within the scope of the collective agreenent.
The col |l ective agreenent provides for the "recognition and scope" of
a certain bargaining unit of enployees in Article 2.1, in which the
unit is said to consist of "all classes of enployees enunmerated in
Appendi x I1; subject to the exceptions enunerated in Appendix |" The



cl asses of enpl oyees enunerated in Appendix 11 are identical to those
set out for purposes of seniority groupings in Article 10, and it is
agreed that Article 10 may be referred to for the purpose of this
case as though it were Appendix Il, which is not reproduced in the
copy of the agreement before ne. The union alleges that the persons
in question fall within one or nore of the classes of enployees
enunerated. It is not suggested that they fall within any of the
exceptions enunerated in Appendix 1. Therefore, if it can be shown
that the enployees in question do fall within the classes of

enpl oyees enumerated in Appendix Il (or Article 10) then those
persons will be subject to the collective agreenent, and a matter
relating to their jobs would be arbitrable. |If they do not fal

within the enunerated classes, the matter is not arbitrable.

The matter nmmy be considered another way. This is a case in which
the union asserts that certain jobs should be bulletined. |In this,
the union is asserting a claimon behalf of enpl oyees within the
bargaining unit, a claimthat certain enployees are entitled to that
advant age by reason of the provisions of the collective agreement.

This is obviously an arbitrable matter. 1In its answer to that claim
t he conpany may take the position that the jobs need not be
bul I eti ned, because they are outside the enunerated classes. |If the

conpany is correct, that is the end of the matter, but it should be
clear that the question whether these Jobs cone within or without the
scope of the agreenent is a question which nust be determined in the
course of an arbitrable grievance.

Appendix Il (or Article 10) contains a long list of classes of

enpl oyees. Article 10.5 sets out the classes for which the union is
bar gai ni ng agent in the Mountain Region. There are no classes of

enpl oyees listed within a "regional grouping”, although such

enpl oyees are so listed for the Atlantic Region, the Geat Lakes
Region, and the Prairie Region. Cl asses of enployees in the Muntain
Region are listed only by areas. There are three areas in the

Regi on, and in each case the lists include "Enployees in: Freight

O fices, Freight Sheds, Express Agencies, Express Freight

Service..... "

There is no doubt that the conpany has enpl oyed certain persons whom
it has classified as quality control inspectors. The union asserts
that these persons are enpl oyees in express agencies or in express
freight service, and that accordingly they are covered by the
col l ective agreenent, and their work comes within its scope. The
conpany, on the other hand asserts (and it is not denied) that these
persons are on the staff of and report to the General Superintendent
of Express at Ednonton. That is, they are said to be "regional"
rather than "area" enployees, and therefore not within the scope of
the col |l ective agreement.

In my view, the nmere fact that an enployee is "on the staff of" or
"reports to" the General Superintendent cannot be concl usive of the
guestion before nme. The question arises under the collective
agreenent, and it is the application of the provisions of the
agreenent to the particular facts which nmust be determ ned. The
guestion is whether the quality control inspectors are properly said
to be enpl oyees "in" express agencies or express freight service

wi thin the neaning of the collective agreenent. To deternmine this



question it is necessary that the provisions of the agreenment be
carefully considered in the Iight of a full review of the
circunstances relating to the enploynment of these persons. Thus,
while the nmere fact of their reporting to the General Superintendent
may not be conclusive, it is, in my opinion, relevant. It nay also
be observed that the nere fact of attendance within an "express
agency" m ght not be conclusive: the case depends upon a

consi deration of all of the circunstances.

The material before nme is insufficient to pernmt the deternination of
this question. The parties proceeded, by agreement, on the
understanding that the matter of arbitrability be argued first. For
the reasons | have given, however, it is necessary that the
substantive question of enploynent within the bargai ning unit be
determined. The matter will therefore be listed for hearing on this
issue. It would, of course, be nobst helpful if the parties were able
to agree on a joint statement relating to the duties and
responsibilities, and the circunstances of enploynment, of the persons
in question.

J. F. W WEATHERI LL
ARBI TRATOR

There appeared on behalf of the Conpany, Tuesday, January 13th, 1970:

D. O MGath System Labour Rel ations O ficer, CNR Montrea

R J. WIlson Regi onal Labour Rel ations officer, CNR
Ednont on

H. Berge Senior Project Oficer, Express & H ghway

Servi ces, CNR, Mbntrea

And of behalf of the Brotherhood:

J. A Pelletier Executive Vice President, C.B.ofRT. &G W,
Mont r ea

R Henham Regi onal Vice President, C.B.ofR T.&G W,
Vancouver

A Cerilli Representative C. B.of R T. &G W, W nni peg

D. A Dal by Local Chairman, C. B.of R T.&G W, Vancouver

J. B. Stevenson C.B.of R T. & W, Vancouver

AWARD OF THE ARBI TRATOR

At the continued hearing of this natter, the parties presented
argunent on the issue whether the quality control inspectors cone
within the bargaining unit represented by this union, and as set out
in the collective agreenent. Although the parties had not agreed on
a joint statement of facts, there is no substantial dispute as to the
material facts relating to the duties and responsibilities of the
enpl oyees in question. In deternining whether or not quality contro
i nspectors cone within the bargaining unit, I amnot concerned with

t he question whether they are appropriate for inclusion in this or



any other bargaining unit. The question is sinply whether they cone
within the unit set out in this agreenment, and in particul ar whether
they are "Enpl oyees in: Freight Ofices, Freight Sheds, Express
Agenci es, Express Freight Service - - -", being certain of the

cl asses of enployees referred to in article 10.5 of the collective
agreement .

That the quality control inspectors are enployees, there is no doubt.
The substantial question is whether they are enployed "in" freight

of fices, etc., within the nmeaning of the collective agreenent. In ny
view, the fact that the quality control inspectors performthe bulk
of their work within the geographical area of a freight office or
freight shed is not decisive, although it is material. The word "in
is not used in this context to refer to the physical |ocation of

enpl oyees, so much as the type of work in which they are engaged.
The word thus has the sane effect in relation to freight "offices"
and "sheds" as it has to "agencies", or "Express Freight Service"
The fact that an enpl oyee perforns the bulk of his work within the
confines of a freight "shed" suggests, but need not conclusively
prove that he is an enployee "in" a freight shed in this sense.

O her tests than geographical |ocations nmay be applied; the rea
question is, is the enployee engaged in "freight office work", or
"freight shed work", etc.

The quality control inspectors cone within a recently-created
classification whose work consist primarily in the checking of, and
reporting on, the accuracy and efficiency of the conpany's express
operations. It was said that at times quality control inspectors had
actual ly perforned the work of enployees within the bargaining unit.
In the course of thier duties, it is apparently necessary for themto
handl e | oads, and it nmay be that to sone extent their work seenms to
duplicate that of bargaining unit enployees. To the extent that they
actually performthe work of nmenmbers of the bargaining unit, they
woul d appear to be acting outside the scope of their classification,
however, it is ny view that these enpl oyees are not working "in"
freight or express services within the neaning of the collective
agreenent.

The quality control inspectors visit express termnals in the region
on a rotating basis, and performa series of quality contro
procedures, including spot-checking of vehicles by checking waybills
agai nst traffic, inspection of shipnments to detect routing errors,
sanmpl i ng of delivery records, waybills and shipping docunents,
verification of rates and extensions, and the |ike. They have
responsibilities in the training of termnal staff, the analysis of
traffic handling nethods and of ternminal and office procedures, and
even the assessnment of job personnel. They prepare reports for

| ocal, area and regional management, and may initiate corrective
action. These duties go beyond those of the typical inspector or
checker. Having regard to the whole of their duties, and in
particular to their substantial authority and responsibility, it is
my concl usion that they do not conme within those groups of enployees
whi ch constitute the bargaining unit.

In reaching this conclusion | do not suggest that new classifications
m ght not come within the bargaining unit: they might well do so, it
being a question of fact in each case whether, on a consideration of



the duties and responsibilities of the persons involved, they cone
within the broad classes enunerated in the collective agreenent.
VWhile the instant case is a difficult one, it is my conclusion that
the quality control inspectors do not come within the groups of

enpl oyees refered to in article 10.5 of the collective agreenent, and
accordingly are not within the bargaining unit. It was therefore not
necessary for the conpany to bulletin these positions.

For the foregoing reasons, the grievance nust be disn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



