CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 192
Heard at Montreal, Tuesday, Decenber 9th, 1969
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (CP TRANSPORT)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Cl ains of enployees MD. Gudnundson and J. R Saunders of W nnipeg,
Mani t oba, for all time not worked account work being contracted to
Si gf usson Transfer.

JO NT STATEMENT OF | SSUE:

Enmpl oyees Gudnundson and Saunders had been laid off by reason of a
reduction in staff under Article 15.1 of the Agreement.

Article 15.1 reads as foll ows:

"When reducing forces, seniority shall govern subject to
qualifications."

The Brotherhood contends that Article 15.8 of the Agreement was
vi ol ated by not recalling enployees Gudnmundson and Saunders to duty
when work was contracted out to Sigfusson Transfer.

Article 15.8 reads as foll ows:

"When forces are increased, enployees shall be returned to
service in order of seniority. Enployees shall qualify in
accordance with the provisions of Clause 14.1. Enpl oyees
desiring to avail thenselves of this provision nust file
their nanes and addresses with the proper Conpany O ficer.
Enmpl oyees failing to report for duty or to give satisfactory
reasons for not doing so within seven cal endar days from
date of notification shall have their nanmes renoved fromthe
seniority list."

The Conpany contends that the Agreenent was not violated in that the

Agreenent does not stipulate that all work nmust be performed by
enpl oyees of the Conpany.

FOR THE EMPLOYEES: FOR THE COMPANY



(Sgd.) L. M PETERSON (Sgd.) C. C. BAKER
GENERAL CHAI RMAN MANAGER, | NDUSTRI AL RELATI ONS
CP TRANSPORT
There appeared on behal f of the Conpany:
C. C. Baker - Manager |ndustrial Relations, C. P.Transport,

Vancouver

And on behal f of the Brotherhood:

L. M Peterson - CGeneral Chairman, B.R A.C., Don MIlIs,
Ontario

G Moor e - Vice General Chairman, B.R A C., Mdose Jaw,
Sask.

F. C. Sowery - Vice General Chairman, B.R A .C. Mntrea

W J. Dickinson - District Representative, B.R A . C. Toronto

AWARD OF THE ARBITRATOR

This grievance is based on the alleged violation of article 15.8, set
out in the Joint Statenment of Issue. That article sets out the
recall rights of enployees, where "forces are increased”. The
"forces" referred to are the enpl oyees of the conpany perform ng work
within the bargaining unit. 1In assigning work to its own enpl oyees,
the conpany is of course bound by the provisions of the collective
agreenent. |In the instant case, however, the conpany has
contracted-out certain work. It did not increase its working force,
but apparently retained its working force at the then reduced |evel.

As has been pointed out in simlar cases, the jurisdiction of the
arbitrator is only to determ ne whether there has or has not been a
breach of the collective agreenent. The great bul k of arbitration
cases on the matter of contracting-out have held that its prohibition
nmust be expressly set out in the collective agreenent. It is not the
desirability or otherw se of such a provision which concerns the
arbitrator, but only whether or not it is set out in the agreenent.
In the instant case the provision for recall in order of seniority
cannot properly be read as a prohibition against contracting out. No
ot her provision is suggested as having that effect. Accordingly,

t here has been no violation of the collective agreenent, and the
grievance nust be dism ssed. Reference is nade to Cases 138, 151 and
176.

J. F. W WEATHERI LL
ARBI TRATOR



