CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 196
Heard at Montreal, Tuesday, Decenber 9th, 1969
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY ( PRAI RI E REG ON)
and
UNI TED TRANSPORTATI ON UNI ON (T)
EX PARTE
DI SPUTE:

Cl ai m of Conductor L. R Newberry and crew, Moose Jaw, for 91 mles
reduced fromtheir ticket submtted when making a trip from Swi ft
Current to M| eage 107.5 and return to Swift Current on April 7th,
1969.

EMPLOYEES' STATEMENT OF | SSUE

This crew was initially ordered at Swift Current at 0730 for

strai ghtaway freight service fromSwift Current to Mbose Jaw and
departed at 0805. When they reached M| eage 107.5 they were
oontacted by radio and instructed to return their train to Swft
Current as a derailnment had occurred at Mleage 20.5. The return
novenment was made and the train yarded at Swift Current at 0855 and
the crew of f duty at 0900, follow ng which, they were i mediately
ordered for the Auxiliary to run to Ml eage 20.5, the scene of the
derail ment .

The crew subnitted clainms for two separate trips one in freight
service under the provisions of Article Il, Clause (c) (1) and (2),
and, the other for a trip in work train service under the provisions
of Article 20, Clause (f), first paragraph. Paynment of the clains
have been declined on the grounds that this crew perforned turnaround
service within a trip as contenplated by Article 23, Clause (a) (2),
during a continuous tour of duty on the basis of their original cal
for straightaway service from Swift Current to Mbose Jaw.

The Enpl oyees contend that Article 23, Clause (a) (2)is not
appl i cabl e under these circunstances and that Article 11, Clause (c)
(1) and (2) applies to the original trip and that Article 20, C ause
(f), first paragraph, applies to the second trip, and that these

rul es have been misinterpreted and viol ated by the Conpany.

FOR THE EMPLOYEES:

(SGD.) S. Mc:DONALD
GENERAL CHAI RVAN



There appeared on behalf of the Company: Tuesday, Decemnber 9th, 1969

P. A Mltby Supvr. Labour Relations, C P.R W nnipeg
C. F. Parkinson Labour Rel ations Assistant, C.P.R
Mont r eal

And on behal f of the Brotherhood:

S. McDonal d General Chairman, U T.U (T) Calgary
R T. OBrien Vice Chairman, U T.U (T
J. Fer guson Local Chairman, U T.U. (T), Kam oops, B.C

| NTERI M AWARD OF THE ARBI TRATOR

In this case, as in Case No. 195, the conpany has raised a
prelimnary objection relating to the sufficiency of notice of
application for perm ssion to submit separate statenent of issue.
The material facts in this case are the same as those in Case No.
195, and for the reasons there set out it is my conclusion that
proper notice has been given. The matter will be set on for hearing
in the usual course.

J. F. W WEATHERI LL
ARBI TRATOR

There appeared on behalf of the Conmpany, Tuesday, January 13, 1970:

P. A Miltby Supvr. Labour Relations, C.P.R W nnipeg
J. Ramage Speci al Representative Industrial Relations,
C.P.R Montreal

And on behal f of the Brotherhood:

R T. OBrien General Chairman, U T.U. (T) Calgary

AWARD OF THE ARBI TRATOR

Conductor Newberry and crew, as noted in the Enployees Statenent of

I ssue, were called at Swift Current for 0730 on April 7, 1969, for
strai ghtaway freight service to Mbose Jaw. They left Swift Current
at 0805, but were stopped at 0820 at M| eage 107.5, 2.9 mles east of
Swift Current. They were advised of a derailnment at M| eage 20.5,
and instructed to return to Swift Current. They reached Swi ft
Current at 0855. it is the union's contention that this constituted
a conplete trip, for which the crew was entitled to a basic day's
pay, pursuant to article 11 (c) (1) and (2).

Upon their return to Swift Current Conductor Newberry and crew were
ordered to take auxiliary equi pment and proceed to the scene of the
derailnment. They left Swift Current with the auxiliary equipnment at
0930, arriving at M| eage 20.5 at 1435, where they worked unl oadi ng



cars of ballast and rerailing equi pment until 2045, they were then
deadheaded by taxi to Mbose Jaw, where they arrived and were rel eased
fromduty at 2115. It is the union's contention that this was a
second trip, payable as work train service pursuant to the provisions
of article 20.

The conpany contends that there were not two trips, but only one, and
that the initial phase fromSwift Current to M| eage 107.5 and return
was "turnaround service within a trip", constituting only part of
their "continuous tour of duty".

Conductor Newberry and crew were originally called for straightaway
freight service, pursuant to article 11 (c) (2) of the collective
agreenent. That article provides as foll ows:

(2) STRAI GHTAVWAY AND TURNAROUND SERVI CE

Trainmen will be notified when called whether for strai ght away
or turn-around service and will be conpensated accordingly.

Such notification will not be changed unl ess necessitated by

ci rcunst ances whi ch could not be foreseeen at time of call, such
as accident, |oconotive failure, washout, snow bl ockade, or
where line is blocked.

Trainmen will not be called for turn-around service when such
service involves turning at termnal 100 nmiles or nore distant
fromthe initial termnal. Wen the distance between the

initial term nal and the objective ternminal is |less than 100
mles, the objective term nal my be regarded as a turnaround
poi nt and trainnmen in unassigned service, when called for
turn-around service, run in an out of such point on a continuous
time basis. Wen the turn-around point is an internedi ate
station, trainnmen nay be called for turn-around service w thout
regard to the distance between such station and the initia

term nal

A crew in unassigned service called for a straight away trip and
rel eased fromduty at the objective termnal of that trip wll
not be run around by an unassigned crew called for turn-around
servi ce over the same route.

A crew in unassi gned service nay be called to nake nore than one
short trip and turn-around out of the sanme term nal and paid
actual mles, with a mininmmof 100 mles for a day provided (1)
that the road niles of all trips do not exceed 120 nmiles, (2)
that the road niles fromthe terminal to the turning point do
not exceed 30 miles, and (3) that the crew shall not be required
to begin work on a succeeding trip out of the initial termna
after having been on duty eight consecutive hours, conputed from
the tine initial termnal time ends on the initial trip, except
as a new day, subject to the first-in first-out rule or

practice.

It will be observed that this article draws a distinction between
strai ghtaway and turnaround service, and linits the proper extent of
turnaround service. When a train is run out to a turnaround point
and then returned to its inital termnal it has, if it was in



turnaround service, conpleted a trip. It may be that for a crew
assigned to turnaround service one short trip would constitute their
day's work, and they would be entitled to the basic day paynent
provided for in article 11 (c) (1), regardless of the nunmber of mles
run. In sone cases, however, crews could be assigned to nore than
one turnaround trip in the course of a day's work, subject to the
fourth paragraph of article 11 (c) (2).

It is possible also for turnaround service to occur within the course
of a straightaway trip - or apparently within any trip - as article
23 (a) (2) provides:

2. Trainmen performng turnaround service within a trip

i ncl udi ng back up novenent into term nal because of |oconpotive
failure, accident, stalling, etc., will be paid for the actua
mles run. The points between which turnaround service is
performed or back up novenent into terminal is made will be
regarded as turnaround points and tine at the turnaround points
will be paid for in accordance with Article 11 Clause (f).
Actual miles paid for will be added to the mileage of the trip
and tinme paid for will be paid in addition to pay for the trip
but will be deducted in conputing overtine.

Such "turnaround service within a trip" has been the subject of a
nunber of cases in the Ofice of Arbitration. Here, reference nay be
made particularly to Case No. 6 and No. 7, and also to Case No. 197,
heard at the sane time as this. The instant case differs fromthose
cases in that the "trip" - that is the strai ghtaway frei ght service
fromSw ft Current to Moose Jaw - was not proceeded with. [|f, after
their return to Swift Current, Conductor Newberry and crew had
subsequently been able to take their train through to Mbose Jaw, then
the initial run to MIleage 107.5 and return woul d i ndeed have been
"turnaround service within a trip", within the neaning of article 23
(a) (2). As to the application of this section, | amin agreenent
with the conpany's view that it mght apply in circunstances such as
this where the turnaround was necessary because of an accident
occurring el sewhere, and where there was no breakdown in Conductor

Newberry's own train. 1In this particular case, however, the section
does not apply because there was no turnaround service "within a
trip". Here, the turnaround service was the trip. |In fact, the

ef fect of what happened was to convert this service from strai ghtaway
to turnaround. This conclusion, it should be stressed, is based upon
the particular circunstances of this case. These were circunstances
whi ch could not be foreseen at the time of call, and the conpany
could quite properly have changed the call from straightaway to
turnaround service. That it did not do so cannot alter the facts as
to the service performed. The fact is that when Conductor Newberry
and crew returned to Swift Current their trip in freight service was
over, even though it had not been conpleted. In my view nothing
turns either on the fact of Conductor Newberry's booking off, or on
the fact that he and his crew were not formally rel eased fromduty.
The fact is sinply that the trip was over. |In reaching this
conclusion | have given consideration to the renoval fromthe
col l ective agreenent, sone years ago, of the "automatic end of trip"
rule. Under that rule, there would have been no doubt that the first
trip was over upon the return to Swift Current. There is now no such
rule, and the trip did not end autonatically by virtue only of the



return to Swift Current. This is not to say, however, that it did
not end. on the evidence in this particular case, and under the
provisions of the current collective agreenent, however, the abortive
straightaway trip in freight service fromSwift Current to Moose Jaw
did end at this time, and | so find.

It appears that Conductor Newberry and crew were then first out from
Swift Current, and they were accordingly directed to proceed with
auxiliary equi pment to the scene of the derailnment, and to perform

work service there. It may well be that in other circunstances sone
ot her crew might have been entitled to this work. In this case,
however, no such claimarises. It is inmportant to note, however,

t hat Conduct or Newberry and crew are in effect claimng for this work
as an entirely separate assignnent or tour of duty, and in my opinion
they are entitled to do so on the facts and under the provisions of
the coll ective agreenent.

| am unable to accept the conpany's contention that Conduct or
Newberry and crew proceeded from Swift Current to Ml eage 20.5 in
freight service. Rather, they proceeded with auxiliary equipnment to
the scene of the derailnment, perforned work service there, left the

equi pment and were then deadheaded to Mbose Jaw. In ny viewthis
cannot be described as freight service in any sense. It was work
train service. It may be noted that in Case No. 47 a crew, first out

i n unassi gned pool freight service at Brandon, were called to take an
auxiliary train westward to Red Jacket, to assist in rerailing
certain equipment. They were stopped at Mosomi n when it was found
the auxiliary would not be needed at Red jacket, and eventually
returned to Brandon. It was the company's contention in that case
that the crew was in work train service throughout the time referred
to, even though no actual wrecking work had to be perfornmed. This
contention was upheld by the arbitrator, and with that decision
respectful ly agree.

Article 20, which deals with work train service, contains provisions
dealing with the case where crews in work train service are required
to handl e revenue freight cars other than those required to be noved
in connection with the work service being perforned. These

provi sions are not applicabl e because Conductor Newberry and crew did
not handl e revenue freight cars in this sense while in work train
service. Earlier that day, while in freight service, they had done
so, but that was, as | have found, in the course of a separate and
distinct trip. Again, there is a provision in article 20 (d)
relating to the performance of work train service en route by crews
in through freight service. 1In this case, for the reasons given, it
is my conclusion that Conductor Newberry and crew were not at this
time in freight service, but were used in work train service, and
were entitled to paynent under article 20 (f). It is interesting to
note that in the case of a crew assigned in work train service, where
revenue freight cars are handl ed (other than in connection with the
wor k service), such crewis to be paid not |ess than 100 mles at
through freight rates for such service in addition to and
irrespective of conpensation provided for the assigned work train
service, pursuant to article 20 (gQ).

For the foregoing reasons, it is my conclusion that Conductor
Newberry and crew were entitled, in the circunmstances of this case,



to make separate and distinct clainms in respect of these separate
trips. They are entitled to the relief asked.

J. F. W WEATHERI LL
ARBI TRATOR



