CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 217
Heard at Montreal, Tuesday, June 9th, 1970
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

Dl SPUTE:

The Brotherhood claims that M. H E. Richards was inproperly
di sci pli ned when on May 24, 1969 the Conpany issued a letter to him
in connection with an accident sustained April 22,1969.

JO NT STATEMENT OF | SSUE:

On April 22, 1969 Warehouseman H. E. Richards was involved in a
personal injury accident which nmade it necessary for himto lay off
work until May 5, 1969.

Foll owi ng a review of the circunstances surrounding the accident the
Conpany concluded that it was due to carel essness on M. Richards
part. Accordingly the Conpany wote M. Richards indicating to him
that in future he should be nore alert to obvious conditions and safe
practices required to prevent injury to hinself or fell ow enpl oyees.
The Brotherhood all eges that such warning letters are a violation of
Article 24.1 of Agreenent 5.1 as a formal investigation was not held.
The Conpany contends that such letters are not discipline and that no
vi ol ati on of the Agreenment has occurred.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) K. L. CRUWP
EXECUTI VE VI CE PRESI DENT ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behalf of the Conpany:

D. O MGath System Labour Relations O ficer, C.NR
Mont r ea

G A Carra Regi onal Labour Relations Oficer, C.NR
Mont r ea

M Joannette Asst. Crew Director, C.N.R Montrea

W Long Labour Rel ations Assistant, C.N.R Toronto

And on behal f of the Brotherhood:



J. A Pelletier Executive Vice President, CBRT&GW Montrea
F. C. Johnston Regi onal Vice President, CBRT&SW Toronto
T. N. Stol Local Chairman, Local 26, CBRT&GW Toronto
R. Beckwi t h Local Chairman, Local 327, CBRT&GW Toronto
P. E. Jutras Regi onal Vice President, CBRT&GW Montrea
H L. Critchley Representative, CBRT&GW Ednonton

AWARD OF THE ARBI TRATOR

The letter conplained of was dated May 20, 1969, and was addressed to
the grievor fromthe general supervisor-outside operations. It was
as follows:

"You were involved in an accident on April 22, 1969 in which
because of injury it was necessary for you to lay off work.

A review of the circunstances surroundi ng your acci dent would

i ndicate that the accident was preventable and was only caused

t hrough carel essness on your part. This is a warning letter to
advi se you that you nust be alert to obvious conditions and the
safety practices required to prevent injury to yourself or fellow
enpl oyees.

"If you are involved in any further preventable accidents which
are decided resulted in carel essness, further discipline wll
have to be considered.”

Upon conpl ai nt being nmade, that letter was revoked, and another
letter was issued to supercede it. The second and third paragraphs
of the letter were altered, so as to read.

"A review of the circunstances surroundi ng your acci dent would

i ndicate that the accident was preventable and was caused through
carel essness on your part. The intent of this letter is to
caution you that you nmust be alert to obvious conditions and the
safe practices required to prevent injury to yourself or fellow
enpl oyees.

If you are involved in any fruther preventabl e accidents which
are the result of your carelessness disciplinary action will have
to be considered."

The second letter is the one which stands, and which is nowin
question. It does not state on its face that it is a "warning
letter” or that "further discipline" would be considered. The rea
substance of the two letters is patently the sane.

No issue arises in this case as to whether the grievor m ght properly
have been subject to any form of discipline over the incident in
gquestion. There was no "investigation" of the sort contenplated by
Article 24 and without such an investigation an enployee may not be
di sci plined or discharged. Article 24.1.

There may wel |l be situations in which the conpany quite properly
comuni cates directly with an enployee with respect to his work, and



in particular with respect to working nethods and safety practices.
In nost cases, no doubt, this is done by way of on-the-spot
instruction or advice given by the inmmedi ate supervisor. This would
not, however, prevent the issuing of witten nmenoranda relating to
such matters. Such instructions, rem nders or other sorts of advice
do not in thenselves constitute "discipline", although the fact of
the necessity of issuing such advice unusually frequently to a
particul ar enployee is a matter which night be taken into account
where a disciplinary matter does arise, just as, for exanple, a
foreman's "al ways having to speak” to an enployee on sonme matter may
be established, even though each of the individual occasions on which
the foreman spoke to himdid not constitute the inposition of

di sci pli ne.

There is, therefore, a distinction between the sort of advice which
may properly be given, and the actual inposition of discipline. A
"“war ni ng" or "penalty warning" or "disciplinary nmenoranduni or
whatever it may be called, is a formof discipline. It is often used
as a part of a pattern of progressive discipline, and while it

i nvol ves no inmedi ate | oss of work, there can be no doubt that a
"war ni ng" does have a cunul ative effect, and may realistically be
said to deprive the enpl oyee of sonme degree of job security. It is a
serious matter, and its issuance affects recogni zabl e and i nportant
rights of the enployee. There nust be proper cause for its issuance.
By Article 24.1, discipline cannot be inposed w thout an

i nvestigation. Certainly a warning can be made the subject of a

gri evance.

The question in this case is sinply whether the letter issued to the
grievor constituted a "warning", that is, an exercise of the
conpany's power of discipline. Wile the letter in its revised form
purports to "caution the grievor, and raises in the |ast paragraph
the possibility of disciplinary action, it nust be my conclusion from
consideration of the letter as a whole that it is in fact a form of
discipline. It states that the accident in which the grievor was

i nvol ved was preventabl e and was caused t hrough carel essness on his
part. The |ast paragraph of the letter is quite plainly a warning of
future discipline. The matter is put in witing and copy of it was
sent to the enpl oyee relations supervisor with the notation "please
attach copy of warning letter on this enployee's file". The letter
is areprimand to the grievor, over a matter for which, in a proper
case, discipline mght be inposed; and could clearly have sone
adverse effect on his status or rights. That is what a "warning" is,
and that is what the grievor received. The disciplinary effect of
the letter was not affected by the | abel

The grievor was disciplined without an investigation as required by
Article 24.1. This was a violation of the collective agreenent, and
the discipline inposed is therefore without effect.

It may be of some value to the parties to coment briefly with
respect to the presentation of cases in the Canadi an Railway O fice
of Arbitration, where a sonewhat special procedure enables a great
nunber of cases to be heard expeditiously. The procedure requires
the cooperation of the parties in the preparation of joint statenents
of issue (where possible) and in the presentation of briefs in which
the material facts are set out and argunments made. At the hearing,



these briefs are presented and suppl enented or clarified where
necessary. It is desirable, however, that the thrust of each party's
position be set out in the brief and presented to the Arbitrator by a
si ngl e spokesman. The usual order of procedure should be that the
party opening presents its brief, with the appropriate supporting

evi dence where necessary. |Its case should be fully set out at this
time. The other party may then present its brief, with supporting
evi dence, and may at the sanme tinme put forward its contentions in
answer to the brief of the opening party. |In nost cases, this should
concl ude the case of the answering party. The party opening is then
entitled to a right of reply to the arguments nmade by the answering
party, but in this reply should not go on to deal with new matters.
Whi | e consi derabl e | eeway may be extended to the parties in the above
procedure, it is nost desirable that representations be restricted to
matters material and relevant to the issue to be decided, and that

poi nts al ready nade not be repeated.

For the reasons set out above, the grievance nust be allowed. The
di sciplinary action taken against the grievor is set aside, and the
letter should be renmoved fromhis record

J. F. W WEATHERI LL
ARBI TRATOR



