CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 218

Heard at Mbntreal

Tuesday,

June 9th, 1970

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY

and

BROTHERHOOD COF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

EX PARTE

DI SPUTE:

The rei nst at ement
| oss of wages.

EMPLOYEES STATEMENT OF | SSUE

The Motor Vehicle Unit driven by M.
nm | eage ---,
i nvestigation was held on Decenber
1?, 1969 initiated by M.
hel d out of service. Another

of Motorman L. R Sparkes with full

T.C. H. Newf oundl and on Decenber
15,
L. R Sparkes he was advi sed he was being

rights and al

L. R Sparkes was overturned near
13 ,1969. An
1969 and by phone on Decenber

i nvestigation was held on January 6,

1970 in connection with the sanme acci dent

He was held from service

for

t hree nonths.

The Brotherhood clains both investigations

defective and that the penalty was not warranted.

the Brotherhood' s request that M.
full rights and all |oss of wages.

FOR THE EMPLOYEES:

(SGD.) E. E THOMVS

The Conpany deni ed
L.R Sparkes be reinstated with

There appeared on behal f of the Conpany:
P. A D armd System Labour Rel ations Oficer, C.NR
Montr ea
H. E. Dickinson Term nal Traffic Manager, C.N. R, St.
John's, Nfld.
W F. Harris System Driving Supervisor, C.N.R Montrea
L. V. Collard System Labour Relations Gficer, C.NR
Mont r ea
And on behal f of the Brotherhood:
E. E. Thons General Chairman, B.R A . C., Freshwater P.B.



Nfld.

M J. Wl sh Local Chairman, B.R A .C., St. John's, Nfld.
M Pel oqui n Adm. Asst. to Int'l. Vice Pres., B.R A C
Mont r ea

| NTERI M AWARD OF THE ARBI TRATOR

THI'S CASE WAS SUBSEQUENTLY W THDRAWN FROM THE JURI SDI CTI ON OF THE
ARBI TRATOR AFTER HI' S | NTERI M AWARD AND CONSEQUENTLY NO AWARD ON THE
MERI TS WAS | SSUED BY THE ARBI TRATOR

However mmi n aspects of the presentation made June 9th, 1970 were
considered by the Arbitrator to have interest for all parties who
mght in the future be engaged in the presentation of cases of a like
nature for adjudication by the Arbitrator.

The comrents of the Arbitrator which follow are therefore directed to
both railway conpani es and | abour organizations which are party to
t he Canadi an Railway O fice of Arbitration

The conpany has raised the prelimnary objection that this grievance
is not arbitrable. It is alleged that the matter was not processed
to arbitration in accordance with the provisions of article 10.3 of
the coll ective agreenent.

Article 10.3 provides as follows:

The request for arbitration nust be made in witing by either
party to the other within twenty one cal endar days fromthe date
deci sion was rendered by the Conpany in the |ast step of the
Grievance Procedure. |If request is not so made the nmatter will
be considered to have been satisfactorily settled and shall not
be processed to arbitration.

My jurisdiction under article 7 of the agreement establishing the
Canadi an Railway Office of Arbitration pernmits me to hear cases which
have been processed in the manner set out in the appropriate
collective agreenent. In the instant case, the issue which arises is
whet her the request for arbitration, which was nade in witing by the
union to the conpany, was made "within twenty-one cal endar days from
the date decision was rendered by the Conpany in the |ast step of the
Gri evance Procedure".

This matter arose as a result of an incident occurring in Decenber,
1969, with discipline inposed on the grievor in January, 1970. A
grievance was filed and the matter was processed through the severa
steps of the grievance procedure set out in the collective agreenent.
No question arises as to these. Step 5 of the grievance procedure,
an appeal to the Labour Relations Section of the Personnel and Labour
Rel ati ons Departnment at System Headquarters was invoked by the union
by letter dated February 28, 1970. Step 5 inposes no precise tine
l[imt on the conpany to make its reply. |In fact, the conpany did
reply to the step 5 appeal by letter dated (and presumably mailed) on
March 24, 1970. By the close of business on March 30, the letter had



not been received by the union. The union's general chairman was
away from his office on business fromthe cl ose of business on March
30, until April 14, 1970, when he returned to his office and found
the conpany's reply in his mail. He made the request for arbitration
by letter dated and mailed on April 15. 1970, and this letter was
recei ved by the conpany on April 17.

There is no evidence as to the precise date on which the letter was
delivered to the union office. The conpany quite rightly points out
that the presence or absence of the general chairman is not a

mat eri al consi derati on what may be material is the date on which the
letter was delivered to the union office. Whether it was pronptly
attended to fromthat point on is a matter of internal union
managenment. It seens clear at |east, however, that the letter was
not delivered by March 30. It was delivered sone tine between March
31 and April 14, inclusive, and for purposes of this case | proceed
on the assunption that the letter was delivered on March 31, the
first date not accounted for by the union.

The essential point of time to be ascertained is "the date decision
was rendered by the Conmpany", for it is fromthat date that the
twenty-one cal endar day period referred to in article 10.3 begins to
run. In the conpany's subm ssion, that date was March 24, 1970. |If
this is correct, then the time expired on April 14, the day before
the union's request for arbitration was sent to the conpany, and
three days before it was received. |n that case the conpany's

obj ection nust be sustai ned.

The point in issue was referred to in Case No. 149, although the
final decision in that case went on other grounds. |In that case as
inthis the collective agreenent required a request for arbitration
to be nmade within twenty-one cal endar days followi ng the decision
rendered by the Labour Relations Section. There, the decision of the
Labour Rel ations Section was set out in a letter to the union dated
January 16, 1969. |In the award it is said that the time linmts

expi red on February 6, 1969, that is, twenty-one days after the date
of the conpany's letter. It is inportant to note that the date of
expiry was not an issue in the case. The question (one of severa
dealt with in the award) was whether the union's request for
arbitration, nmade on January 29, 1969, was sufficient. The award
states that if that |etter had been received in the usual course of
post, then the request for arbitration would have been tinely. The
award goes on to note that the requirenment of that collective
agreenent was for the filing of notice with the Ofice of
Arbitration, a procedure which was not foll owed.

Case No. 149, therefore, raised but did not dispose of the problem
whi ch has arisen in this case. The material portion of the award is
the follow ng:

This raises a difficult question as to the sufficiency of

comuni cation by mail, and as to the nature of the onus on
any party whose responsibility it is to give sufficient
notice in proceedings of this sort. It would appear from

the general |aw that the party whose responsibility it is to
gi ve notice bears the risk of breakdown in the method of
comuni cation he selects; the matter was not argued,



however, and there are no precedents in the | abour
arbitration area before ne.

The "rendering"” of a decision by the conpany, in any sense in which
that termwoul d be apposite in this context, connotes sone form of
del ivery over, or subm ssion for consideration or acceptance. 1In ny
view, it inplies a commnication by one party to the other. Since
the rendering of the decision is the nonent fromwhich the tinme linit
begins to run, it would seemunfair to subject the other party to a
time limt of which he was, without fault of his own, unaware. This
woul d be particularly so, it seenms to nme, in the context of a
collective agreenment. Simlar reasoning, of course, would apply with
respect to the making of the union's request for arbitration. Such
request could only be said to be properly nade where it is in fact
received by the other party within the appropriate tinme limts.

In the instant case, | find that the conpany's decision at stage 5
was not effectively rendered until March 31, 1970, at the earliest.
The request for arbitration was effectively made by April 17, and was
timely. This conclusion is made having regard to the circunstances
of the instant case, the material provisions of the collective
agreenent, and the argunents presented.

This conclusion, of course, is not an inevitable one, and night be
reconsidered in a proper case. |t is quite arguable that delivery to
the mail ought to be equivalent to delivery to the other party: see
E. W Bliss Co.. 45 L. A 1000. O it could be said that sone
assunption as to delivery in the ordinary course of post should be
made - al though the circunmstances of this case mght rebut it. Use
of registered mail mght give rise to other considerations. It may
finally be observed that there is no evidence as to the date of
mai | i ng of the conpany's letter. On this ground alone, it would be
possi bl e to conclude that the objection was not nmade out.

For the foregoing reasons, it is my conclusion that the nmatter is
arbitrable. The matter will be listed for hearing on its nerits.

J. F. W WEATHERI LL
ARBI TRATOR



